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Third Annual 


Massachusetts Lawyers’ Institute 


New Ocean House, SwAMPSCOTT 
JUNE 9 and 10, 1944 





Program of the Institute 





ALL LAWYERS AND THEIR WIVES 
ARE CORDIALLY INVITED 


Make Reservations with 
Puitie A. HENpRICK, CHAIRMAN 
111 DEVONSHIRE STREET, BOSTON 


THE REGISTRATION FEE (NOT APPLICABLE TO THE WIVES 
OF THOSE ATTENDING) WILL BE TWO DOLLARS FOR ALL 
OR ANY PART OF THE SESSIONS. HOTEL RATES WILL BE 
FOUND ON PAGE FOUR. 


Program 


FRIDAY, JUNE 9 


12.30-2.00 p.m. Registration and luncheon. 

NATHAN P. Avery, Presiding. 

2.15 Further report on the American Law Institute Code 
of Evidence. Open panel discussion led by Honor- 
ABLE JOHN V. SpaLpING. The auditors are urged to 
prepare questions as to certain rules selected for dis- 
cussion, to be printed in Massachusetts Law Quar- 
terly for May, 1944. Copies will also be distributed 
at the meeting. 
Federal Taxation. “The Powers of Appointment 
Amendments.” PRoFEessoR Erwin M. Griswo.p, Har- 
vard Law School. 
Cocktail hour. 
Dinner 
“Army Medicine, Rehabilitation, and Medical Ex- 
periences in the Present War.” Major Joun L. 
Fromer, MC, Lovell General Hospital, Fort Devens. 
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SATURDAY, JUNE 10 
Damon E. HA tt, Presiding. 


10.00 a.m. “Post-War Planning for Lawyers.” WALTER Powers, 
assisted by Dean ELwoop Herrrick and Jacos J. 
KAPLAN. 


(a) Educational or Refresher Course Program. 
(b) Rehabilitation and Relocation Program. 


12.00 m. Luncheon. 


2.00 p.m. Annual Meeting of the Massachusetts Bar Associa- 
tion. Reports of the President and Treasurer and of 
Committees, Proposed Changes in By-Laws printed 
in the Massachusetts Law Quarterly for December, 
1943, Election of officers. 


3.00 “Administrative Law and the Courts.” Roscoe 
Pounp, Dean Emeritus of Harvard Law School. 


4.30 Committee Meetings: Grievance, Public Relations, 
and other committees of the Ass6ciation. 


Panel discussion for the members of the Massachu- 
setts Association of City Solicitors and Town Counsel. 


5-30 Cocktail hour. 


7.00 INSTITUTE DINNER. Puivip A. HENprick, Chair- 
man and Toastmaster. 


Remarks of Welcome. Mayo A. SHATTUCK, President 
of the Massachusetts Bar Association. 


Brief remarks by GovERNOR LEVERETT SALTONSTALL. 


Brief remarks by Honorasle Frep T. Fievp, Chief 
Justice of the Supreme Judicial Court. 


Address by JosepH W. HENpERSON, President of the 
American Bar Association. 


SPECIAL CONVENTION RATES AT NEW OCEAN HOUSE 
Including Room and Meals 


Daily Per Person Including Room and Meals 


DousLe Rooms with Batu, Twin Beds . . $7.50, $8.00 and $8.50 
Dous.Le Rooms with Batu, Turee Beds . : . $7.00 and $7.25 
Extra LARGE Rooms with Batu, Four Beds . . $6.75 and $7.00 
Dous_Le Rooms with RUNNING WATER, TwIN Beds . ‘ : $7.00 
SuirEs, 2 Double Rooms, bath between, Four Beds . $7.50 and $8.00 
SINGLE Rooms with Batu d : , ; . $9.00 and $10.00 
SINGLE Rooms with RUNNING WATER , ; 3 : . $8.00 
CHoIce Corner Rooms with BATH, Twin Bed: : ‘ ; $9.50 


The Institute Dinner on Saturday evening will be included, at no 
extra charge, as one of their three meals in the daily rates of hotel 
guests. For those who are not guests of the hotel the charge will be 
$3.15, tax included. 





eo eo oo ooo ” 


a) 
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Third Annual Massachusetts Lawyers Institute 


POST-WAR PLANNING FOR LAWYERS 


From 10.30 to 12 Saturday morning June 10th will be devoted in 
part to a panel discussion of the post-war problems of the bar. The 
primary consideration of the Association is the affording of cooperation 
to lawyers returning from armed service to civilian life (a problem which 
has already begun to arise). It is, however, proper to consider also what 
planning is desirable for the benefit of the older members of the bar who 
have not been to war, but whose practice will be affected by the changed 
conditions when peace comes. 

The discussion ,will be subdivided into two general topics, place- 
ment and education. 

On the topic of placement Jacob J. Kaplan, the chairman of this 
Association’s sub-committee on placement, and of the Cooperation Com- 
mittee of the Boston Bar Association, will lead the discussion. Many 
era are being considered by his sub-committee, among them the 
ollowing: 

The obtaining of financial aid from State and Federal au- 

thorities. 

The establishment of cooperative law offices, underwritten 
by bar associations or established lawyers. 

The maintenance of a whole-time placement office, under a 
committee of lawyers of high standing. 

The raising of a substantial fund for loans to lawyers. 

The creation of useful projects such as the collection and 
indexing of rules of administrative bodies and of the 
municipal and town ordinances, the revised indexing 
of the General Laws, the revision of various works on 
Massachusetts law, the reduction of the expenses of 
land registration and the encouragement of more gen- 
eral registration of titles, etc. 

The discussion of the topic of post-war education for lawyers will be 
conducted by Dean Elwood H. Hettrick of the Boston University Law 
School, chairman of the sub-committee which has formulated tentative 
plans to that end. The objective is to furnish refresher courses for lawyers 
who have been out of touch with new legislation, decisions, and practice. 
The present intention is to offer a two-weeks intensive course, repeated 
as often as necessary, from 4 to g P.M. (with an hour out from 6 to 7), 
covering: 

I. Public Law 
A. Powers and Procedure of Boards and Commissions 
1. Massachusetts 
2. Federal 
B. Taxation 
1. Massachusetts 
2. Federal Internal Revenue 
II. New Procedures or changes in Massachusetts and Federal 
Practice 
III. Review of recent Massachusetts and Federal Decisions 
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IV. Review of recent Massachusetts and Federal Legislation 
V. Review of Massachusetts executive action during the emer- 
gency period 
The matters to be discussed are of vital concern to many lawyers, 
and may affect the practice of all of us. It is hoped that there will be a 
general presentation of views from the floor. 


PHILIP A. HENDRICK, Chairman. 
NOTICE OF THE 33RD ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 

The 33rd Annual Meeting of the Massachusetts Bar Association 
will be held at the New Ocean House, Swampscott, on Saturday 
June 10, 1944, at 2:00 p.m., in connection with the Massachusetts 
Lawyers’ Institute, for the reports of the President and Treas- 
urer and of Committees, election of officers for the ensuing year, 
and for the consideration of the proposed changes in the By-laws 
recommended by the special committee appointed in accordance 
with the vote at the last Annual Meeting, and of such other 
business as may come before the meeting. 

The proposed amendments to the By-laws recommended by 
the special committee are printed in the Massachusetts Law 
Quarterly for December, 1943, at pp. 66-70. As the special meet- 
ing called for the consideration of these amendments was not 
attended by the necessary quorum of thirty owing to a heavy 
snowstorm the matter was set over to the Annual Meeting. 

The report of the Nominating Committee appears below. 

FRANK W. GRINNELL, Secretary 
REPORT OF NOMINATING COMMITTEE 
The Nominating Committee herewith submits its nominations for officers 
of the Massachusetts Bar Association for the ensuing year: 
President: Epwarp 0. Proctor of Newton 
Vice-Presidents: Hon. Louis 8. Cox of Lawrence 
JoHN E. HANNIGAN Of Boston 
Guy NEWHALL of Lynn 
JAMES M. ROSENTHAL Of Pittsfield 
CHARLES P. Ryan of Fall River 
CHARLES T. TATMAN Of Worcester 
Secretary: FRANK W. GRINNELL of Boston 
Treasurer: Horace EF. ALLEN of Springfield 
For Members-at-Large of the Executive Committee: (To be entitled the 
“Board of Delegates” if the proposed amendments to the By-Laws are 
adopted). 
Morris R. BROWNELL Of New Bedford Joun E. PEAKES of Newton 
Haroip 8S. R. Burrinton of Fall River LispENARD B. PHISTER of Boston 
JAMES S. BULKLEY of Springfield RicHarp Wait of Boston 
W. ArtHuR Garrity of Worcester Respectfully submitted, 
OweN A. HOoBAN WILLIAM A. O’HEARN 
JAMES J. KERWIN ARTHUR E. SEAGRAVE 
EviAs FIELD, Chairman 

The majority of the executive committee consists of the presidents, 
(locally chosen) or their delegates, of 14 bar associations. The other mem- 
bers are the president, secretary, treasurer and seven members at large. 
Under the by-laws, other nominations may be made in writing to the 
Secretary before the meeting. 





rs, 
-a 
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CURRENT TRENDS IN RULES OF EVIDENCE 
(Selected Rules for discussion at the third Annual Massachusetts 
Lawyers’ Institute at Swampscott on Friday, 

June Ith, at 2:15 p.m.) 

Since the publication of the “Model Code of Evidence” pre- 
pared by the American Law Institute and the other model code of 
the late Dean Wigmore, there has been continuous and increas- 
ing discussion of rules of evidence all over the country. The com- 
mittees of the American Bar Association have stimulated this 
discussion through local committees. The Standing Committee 
on “Jurisprudence and Law Reform” was instructed to study the 
codes and the need of improving the rules of evidence in the 
Federal Courts in cooperation with the Advisory Committees on 
Federal, Civil, and Criminal Rules appointed by the Supreme 
Court of the United States. 

The Federal civil rules (now being restudied by the Advisory 
Committee in the light of their operation during the past five 
years) touch only slightly on evidence. The “Second Preliminary 
Draft” of proposed Federal rules of criminal procedure recently 
submitted to the court and to the bar for further study contains 
three proposed rules. 

In Massachusetts a local committee of the American Bar 
Association has been studying the proposed codes of the Ameri- 
can Law Institute and of Dean Wigmore. Much that is contained 
in these codes is already law in Massachusetts, and in some in- 
stances, such as the admissibility of declarations of deceased 
persons and of book accounts, Massachusetts has led the way. 
In the “Quarterly” for April 1942 a committee of which Hon. 
John V. Spalding was chairman, before he became a judge, re- 
ported its recommendations as to a number of the rules proposed 
by the American Law Institute and its comments on others. The 
Judicial Council in its 18th Report (reprinted in Mass. Law 
Quart. for January 19438, pp. 21-25) recommended draft acts as 
to proof of hospital records, rules of public bodies, declarations 
of deceased persons, and birth certificates, all of which were 
adopted by the legislature in 19438 as chapters 105, 190, 228, 232 
and 233. 

The Council also recommended two other rules (which have 
not yet been adopted) as follows: 

REPUTATION AS TO CHARACTER. 
Code Rule 526 reads: 

“Whenever a trait of a person’s character at a specified time is 

a material matter, evidence of his reputation with reference 
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thereto at a relevant time in the community in which he then re- 
sided or in a group with whom he then habitually associated in 
his work or business or otherwise is admissible as tending to 
prove the truth of the matter reputed.” 

Judge Spalding’s committee said: 

“We think this is an improvement over the existing law. The 
present rule that only persons who live in the community are 
qualified to testify on the matter of character has long outlived 
its usefulness. A man may live in an apartment house where he is 
known by nobody and yet be well-known to his business col- 
leagues; a business associate should be able to testify as to his 
good reputation fully as much as people who scarcely know him 
at all and yet under the law as it now stands this cannot be done. 
(See Stock v. Dellapenna, 217 Mass. 503).” 

The Judicial Council said: 

“We agree in substance but, recommend a shorter statement, 

omitting the word ‘trait,’ as follows: 
DRAFT ACT. 

“Whenever reputation is material, evidence of the reputation of 
a person at a relevant time in the community in which he then 
resided, or in a group with whom he then habitually associated 
in his work or business or otherwise, is admissible.” 

COMMERCIAL LISTS AND THE LIKE. 
Code Rule 528 reads: 

“Evidence of statements of matters of interest to persons en- 
gaged in an occupation contained in a list, register, periodical, 
or other published compilation is admissible as tending to prove 
the truth of any relevant matter so stated if the judge finds that 
the compilation is published for use by persons engaged in that 
occupation and is generally used and relied upon by them therein.” 
Judge Spalding’s committee said: 

“This seems to adopt the prevailing rule. Virginia v. West Vir- 
ginia, 238 U. 8. 202, 212. It would apparently change the law in 
Massachusetts (National Bank of Commerce v. City of New Bed- 
ford, 175 Mass. 257), but we see no reason why the court should 
not use information and reports which people engaged in that 
business rely on customarily outside of a court-room.” 


The Judicial Council said: 


“We agree and recommend the adoption of this rule by statute.” 
The local committee of the American Bar Association supports 
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these recommendations of the Judicial Council but has revised 
Rule 528 slightly to read as follows. 
REVISED DRAFT OF RULE 528 

“Statements of facts of general interest to persons engaged in 
an occupation contained in a list, register, periodical, book, or 
other compilation, issued to the public, shall be admissible as 
evidence of the truth of any fact so stated if the court finds that 
the compilation is published for the use of persons engaged in 
that occupation and commonly is used and relied upon by them.” 

The same committee recommends for consideration by the bench 
and bar and by the Judicial Council Rule 401 to allow witnesses 
to tell their stories in their own way as they would outside of a 
courtroom subject to supervision of the court as follows: 

Rule 401. Testimony in Terms of Opinion. 

(1) In testifying to what he has perceived a witness, whether 
or not an expert, may give his testimony in terms which include 
inferences and may state all relevant inferences, whether or not 
embracing ultimate issues to be decided by the trier of fact, unless 
the judge finds: 

(a) that to draw such inferences requires a special knowledge, 
skill, experience, or training which the witness does not 
possess, or 

(b) that the witness can readily and with equal accuracy and 
adequacy communicate what he has perceived to the trier 
of fact without testifying in terms of inference or stating 
inferences, and his use of inferences in testifying will be 
likely to mislead the trier of fact to the prejudice of the 
objecting party. 

(2) The judge may require that a witness, before testifying in 

terms of inference, be first examined concerning the data upon 
which the inference is founded. 


Judge Spalding’s committee in 1942 approved this rule as follows: 

“We think that on the whole, this is a desirable change in the 
law and eliminates needless quibbles as to whether a non-expert 
witness is testifying as to a fact or a conclusion or is usurping 
the function of the jury. The right to cross-examine ought to be 
sufficient protection to the opposing party.” 

In this connection the following account of testimony intro- 
duced by Lord Cockburn in a Scotch court about a century of 
more ago seems pertinent. 


Jeffrey and Cockburn were counsel together in a case in which 
it was sought to prove that the heir of an estate was of low 
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‘apacity, and therefore incapable of administrating his af- 

fairs. Jeffrey had vainly attempted to make a country witness 

understand his meaning as he spoke of the mental imbecility 

and impaired intellect of the party. Cockburn rose to his re- 

lief, and was successful at once. “D’ye ken young Sandy———?” 

“Brawly,” said the witness; “I’ve kent him sin’ he was 
a laddie.” “An’ is there onything in the cratur, d’ye think ?” 
—“‘Deed,” responded the witness, “there’s naething in him 
ava; he wadna ken a coo frae a cauf!” 

In Massachusetts this testimony would probably be objected 
to vociferously, but why should it not be admissible subject to 
cross-examination? Experienced trial lawyers do not always ob- 
ject to testimony given in a natural way, but the courts know how 
many objections there are and the present rule of exclusion if 
enforced does not create confidence or respect for the courts. See 
Wigmore § 1934 and forcible remarks of Doe C. J. in Boardman 
v. Woodman 47 N.H. 144 (1866) and Foster C. J. in 1875 in Hardy 
v. Merrill 56 N.H. 250 specifically ridiculing the Massachusetts 
rule; cf. Colt J. in 127 Mass. 423; all cited by Wigmore. 

The Committee recommends also the abolition of the fixed re- 
quirement of G. L. c. 233, § 23, that a party producing a witness 
must, before proving inconsistent statements by the witness, men- 
tion to the witness “the circumstances thereof sufficient to desig- 
nate the particular occasion,” etc. 





Judge Spalding’s committee said of this proposal: 

“This abolishes the time-honored rule that one cannot im- 
peach one’s own witness, and we are in favor of it. The reasons 
behind the common law rule were of doubtful validity. A person 
frequently has little choice as to whom his witnesses will be; he 
takes them as he finds them. The common law rule unduly 
hampered the party calling a witness.” 

Rule 514 relative to business entries, is substantially the same 
as G. L. c. 233 s. 78, proposed by the Massachusetts Bar Associa- 
tion in 1913 (see 1 Mass. Law Quarterly, No. 4, 340-344, August 
1916) and extended in 1930 on recommendation of the Judicial 
Council. The present statute is limited to civil cases (see Com. v. 
Perry, 248 Mass. 19). 

Judge Spalding’s committee said: 

_ “We see no reason why evidence of this sort should not be 
admissible in both criminal and civil cases. See U. S. Code Title 
28 Sec. 695 and see Landay v. U. S. 108 Fed. 2d 698. It is a vast 
improvement over pre-existing laws with respect to proving busi- 
ness entries.” 
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THE SPIRIT OF THE COMMON LAW 
By Roscor Pounp 


From a Prophetic and Suggestive “Preface” written in 1921 


“. . . The second decade of the present century, . . . shows the 


faith in the efficacy of effort and belief that the administration 
of justice may be improved by conscious intelligent action which 
characterized that time. ... At the end of the nineteenth century 
lawyers thought attempt at conscious improvement was futile. 
Now many of them think it is dangerous. In the same way the 
complacent nothing-needs-to-be-done attitude of Blackstone, who 
in the spirit of the end of a period of growth thought the law 
little short of a state of perfection, was followed by the timorous 
juristic pessimism of Lord Eldon who feared that law reform 
would subvert the constitution. Not a little in the legislative re- 
form movement which followed might have proceeded on more 
conservative lines if he had been willing to further needed changes 
instead of obstructing all change. The real danger to administra- 
tion of justice according to law is in timid resistance to rational 
improvement and obstinate persistence in legal paths which have 
become impossible in the heterogeneous, urban, industrial 
America of today. Such things have been driving us fast to an 
administrative justice through boards and commissions, with 
loosely defined powers, unlimited discretion and inadequate judi- 
cial restraints, which is at variance with the genius of our legal 
and political institutions. 

“. . . When eighteenth-century common-law pleading had be- 
come impossible in nineteenth-century America, one of the great 
lawyers of the time was called upon to serve upon the commis- 
sion which framed the first code of civil procedure. Had he been 
willing to put his skill and knowledge to the work of rational 
improvement, legal procedure in the majority of our states might 
be far different from what it is, and the conflict between legisla- 
tive endeavor to reform and judicial refusal to walk in new paths, 
which has marked the history of ‘code pleading,’ might have been 
averted. 

“Moreover, had the judges of the first half of the century pos- 
sessed sufficient vision to exercise their common-law powers and 
had they done even some part of what Chief Justice Doe did in 
New Hampshire, it is not unlikely that the movement for an 
elective bench which swept over the country about 1850, putting 
the courts into polities and seriously impairing the judicial in- 
dependence which is vital in our law, might have proceeded more 











10 


slowly, have extended to relatively few frontier communities and 
have spared the higher tribunals. When the lawyer refuses to 
act intelligently, unintelligent application of the legislative steam- 
roller by the layman is the alternative.” 
Note 

The developments of “administrative justice” since 1921 when the preface 
was written show the practical force of Dean Pound’s words. The growing 
movement toward arbitration and away from the courts is also striking 
and, apparently, largely unfamiliar to the bench and bar. Those who wish 


news about it may obtain the literature from the American Arbitration 
Society, 80 Federal Street, Boston. 


F. W. G. 
CRIMINAL CHARGES AGAINST SOLDIERS—CIRCULAR 
OF THE ADMINISTRATIVE COMMITTEE OF 
DISTRICT COURTS 

To the Justices of the District Courts of Massachusetts: 

The District Courts of Massachusetts have a serious responsi- 
bility in the disposition of criminal charges against members of 
the Army. Wrongdoers must not be allowed to go unpunished, but 
at the same time it must be recognized that during the existence 
of the present war there must be as little interference with mili- 
tary training as is possible. This gives the Army a paramount 
interest in the prosecution and punishment of military personnel. 
The legal relationships between the courts,of this State and the 
military establishment are not fully settled. It is, therefore, neces- 
sary in many situations for the courts to exercise sound discre- 
tion so that enforcement of the State laws will not interfere un- 
duly with the prosecution of the war. 

The Administrative Committee of the District Courts has con- 
ferred with Army representatives concerning disposition of mili- 
tary personnel who violate State laws. The Committee approves 
the Army policy for disposing of such offenders in the usual case. 
It is recommended that the Justices of the District Courts con- 
form so far as possible with the Army policy and practice in such 
matters, which is set out in the following paragraphs of this letter. 

In wartime the Army is not required to surrender any military 
personnel to the civil authorities for prosecution. However, the 
Army will surrender members of the military service for prosecu- 
tion for serious crimes committed before induction into the Army 
and for serious crimes committed jointly with civilians. Probable 
cause for prosecution must be shown. This should be done by 
submitting to Army officials a copy of the indictment or complaint 
and a summary of prospective evidence against any soldier whose 
surrender is requested by the civil law enforcement authorities. 
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The Army generally seeks return to military control of military 
personnel held by police or other civilian law enforcement authori- 
ties for violations of State law. This practice is based on sound 
policy and State officials should cooperate so far as possible by com- 
plying with requests from proper military authorities for the re- 
turn of accused members of the Army to military control. The 
Army court-martial system has concurrent jurisdiction of viola- 
tions of the criminal laws of the State which are committed by 
members of the Army. Courts-Martial are well equipped to impose 
prompt and effective punishment upon military persons who 
commit offenses against the civil community. In addition the 
Army can continue the military training of a soldier pending 
trial by court-martial and during the term of any sentence im- 
posed by a military court. 

The military authorities should be given an opportunity to in- 
vestigate every case in which a member of the Army is charged 
with a criminal offense in violation of State law. Such cases 
should be continued without arraignment or finding of probable 
cause until the military authorities have a chance to investigate. 
The justice concerned should assure himself that sufficient notice 
of the accused soldier’s detention is given to his commanding 
officer or the Service Command Judge Advocate, Headquarters 
First Service Command, 808 Commonwealth Avenue, Boston. 

As a matter of comity, the courts of this State should sur- 
render to military jurisdiction, upon request, members of the 
Army accused of misdemeanors and other offenses of equivalent 
gravity. Military persons accused of committing felonies and 
other equally serious offenses should usually be turned over to 
the military establishment for prosecution when delivery is re- 
quested. However, there may be peculiar circumstances which re- 
quire the exercise of discretion by the justice who has jurisdiction 
over the accused soldier. For example, trial by a State court 
might be advisable in case of a serious offense, because of the dis- 
tance between the accused soldier’s station and residences of 
necessary civilian witnesses. Similarly, the nature of the alleged 
crime may be such that the civilian community has an unusual 
concern in the prosecution. In such cases there will usually be no 
difficulty in deciding whether the State courts shall try the of- 
fender, because military officials will not request surrender of 
the accused member of the Army if they are shown substantial 
reasons for continuing the prosecution in the State courts. 

The police should not arrest or prosecute Army personnel for 
mere traffic violations committed while driving Army vehicles 
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on official business. All Army drivers are directed to stop upon 
the order of a policeman and to identify themselves to him. Traffic 
violations committed by military personnel while on duty should 
be reported by the police to the offenders’ commanding officers who 
will take appropriate disciplinary action. The justices of the dis- 
trict courts should see that this procedure is followed and that 
Army drivers are not unnecessarily brought to court for traffic 
violations. 

The Army has established administrative procedure for com- 
pelling military personnel to make restitution for property lost 
or damaged through depredation, wilful misconduct, or wanton 
disregard of property rights. Wherever these elements appear in 
a case, the damaged person should be required to apply for relief 
to the immediate commanding officer of the military person who 
has caused the damage, rather than permitted to resort to the 
State criminal procedure as an indirect means of compelling 
restitution. 

The Army type of organization makes each officer responsible 
for discipline and punishment of those persons under his im- 
mediate command. Therefore, questions concerning an accused 
soldier should usually be referred to his immediate commanding 
officer. At the larger military establishments there are Provost 
Marshal officers who perform police function for the Army. 
Courts and civilian police may properly deal with Provost Mar- 
shal officers in handling cases of military personnel accused of of- 
fenses against the civil community. If, in any case, there is diffi- 
culty in communicating with the commanding officer of an accused 
member of the military service or in arriving at satisfactory 
arrangements with representatives of the Army concerning the 
prosecution of any military person, the matter should be referred 
to the Service Command Judge Advocate, Headquarters First 
Service Command, 808 Commonwealth Avenue, Boston. 

A short memorandum containing synopses of cases bearing on 
the jurisdiction of civil and military-law enforcement authorities 
is annexed. 

Cuartes L. Hipparp, Chairman 
ELBRIDGE G. Davis Ricuarp M. WALSH 
FRANK L. RILEY KENNETH L. NasH 


Memorandum of law as to Surrender of military personnel to 
military custody pending charges of violating civil law. 


Civil tribunals in this country, even in time of war, have con- 
current jurisdiction with military tribunals over offenses in 
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violation of State or Federal law committed by military per- 
sonnel where no demand is made by the military authorities for 
surrender of the accused for trial by a military tribunal. Caldwell 
v. Parker, 252 U.S. 376, 40 S.Ct. 388, 64 L.Ed. 621 (1929) ; U.S. v. 
Hirsh, 254 F. 109 (D.C., E.D., N.Y., 1916): People v. Denman, 
179 Cal. 497, 177 P. 481 (1918) ; Funk v. State, 94 Tex. Cr. N. 402, 
208 S.W. 509 (1919). 

In several inferior court decisions it has been held that the 
military establishment has a paramount right, in time of war, 
to try its own members for offenses against the civil community, 
provided demand for surrender of the accused person is duly 
made by the proper military authorities. Ex parte King, 246 F. 
868 (D.C., E.D. Ky. 1917) ; People ex rel. Wagner v. Warden of 
City Prison, 11 U.S. Law Week 2750 (N.Y. Sup. Ct., April 16, 
1943) ; and see the dictum in People v. Denman, supra. 

In the case of U.S. v. Matthews, 49 F. Supp. 203 (D.C. N.D. 
Ala. E.D. 1943), a writ of habeas corpus brought on behalf of 
the Army was dismissed. The Army sought custody of a soldier 
held by the state civil authorities for the grand jury. In dismiss- 
ing the petition the court said that it found no express language 
of Congress granting the military authorities prior jurisdiction 
and that the petition for the writ did not disclose the Army 
sought custody of the soldier for the purpose of bringing him to 
trial before a military court nor that retention of the soldier by 
the state authorities would result in any material interference 
with the military service. The inference arising from this lan- 
guage is that the State should surrender an accused soldier if 
custody is sought by the Army for the purpose of bringing him 
to trial before a court-martial or if it is shown that his detention 
by the State authorities would interfere materially with the mili- 
tary service. 


STARE DECISIS AND THE SUPREME COURT OF 
THE. UNITED STATES 


(From the American Judicature Society Journal for April 1944) 


In the case of Mahnick v. The Southern Steamship Co. on Feb. 
7, 1944, Mr. Justice Roberts and Mr. Justice Frankfurter added 
at the end of a dissenting opinion the following paragraphs: 

“The evil resulting from overruling earlier considered decisions 
must be evident. In the present case, the court below naturally 
felt bound to follow and apply the law as clearly announced by 
this court. If litigants and lower federal courts are not to do so, 
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the law becomes not a chart to govern conduct but a game of 
chance; instead of settling rights and liabilities it’ unsettles 
them. Counsel and parties will bring and prosecute actions in 
the teeth of the decisions that such actions are not maintainable 
on the not improbable chance that the asserted rule will be thrown 
overboard. Defendants will not know whether to litigate or to 
settle for they will have no assurance that a declared rule will 
be followed. But the more deplorable consequence will inevitably 
be that the administration of justice will fall into disrepute. 
Respect for tribunals must fall when the bar and the public 
come to understand that nothing that has been said in prior 
adjudication has force in a current controversy. 

“Of course the law may grow to meet changing conditions. I 
do not advocate slavish adherence to authority where new condi- 
tions require new rules of conduct. But this is not such a case. 
The tendency to disregard precedents in the decision of cases 
like the present has become so strong in this court of late as, in 
my view, to shake confidence in the consistency of decision and 
leave the courts below on an uncharted sea of doubt and difficulty 
without any confidence that what was said yesterday will hold 
good tomorrow, unless a modern instance grows into a custom of 
members of this court to make public announcement of a change 
of views and to indicate that they will change their votes on the 
same question when another case comes before the court.* This 
might, to some extent, obviate the predicament in which the lower 
courts, the bar, and the public find themselves.” 

That part of the judicial system which consists of the bar with- 
out whose assistance courts would find it difficult to function 
will probably welcome this reflection by members of the court 
of the increasing difficulties encountered by legal advisers in ad- 
vising American citizens because of the growing and somewhat 
excessive uncertainty of law as to the past and future. It is prob- 
ably no exaggeration to say that the bar in general finds the 
law in the Federal Courts to be an increasing “mess.” This view 
may be exaggerated, but there is much truth in it. A certain 
amount of uncertainty is inevitable in periods of transition and 
the current emergencies of modern life but there is a possibility 

‘ 


*See Minersville School District v. Gobitis, 310 U.S. 586; Jones v. Opelika, 
316 U.S. 584, 623; Barnette v. West Virginia State Board of Education, 
47 F. Supp. 251, 252-3; West Virginia State Board of Education v. Barnette, 
319 U.S. 624. (Mr. Justice Roberts’ Note.) 
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of excess in everything including the results of the enthusiasm 
of judicial crusaders. 

This is said with a full realization of the healthiness of occa- 
sional dissenting opinions and occasional overruling of decisions 
as a result of strong convictions but the attempt to bring about 
a centralized democratic millennium in a hurry by the wholesale 
unsettling of law so that nobody knows what they can do seems 
to justify the prediction of a new disease which is described by 
Mr. Justice Roberts in the opinion quoted. His reference to “a 
modern instance” in the italicized words quoted suggest the rea- 
son for this article. As indicated by the cases referred to in the 
footnote this “modern instance” appeared in the case of Jones 
v. Opelika, (316 U.S. 584, at pp. 623-4). In that case three justices 
in a dissent said: 


“Since we joined in the opinion in the Gobitis case we 
think this is an appropriate occasion to state that we now 
believe that it also was wrongly decided.” 


Following this statement the flag salute question of the Gobitis 
case was again raised in the 4th circuit in Barnette v. West Vir- 
ginia State Board of Education (47 F. Supp. 251), and in an 
opinion by Judge Parker the Circuit Court of Appeals referred 
to the statement and refused to follow the Gobitis case. 

The decision of Judge Parker’s court was sustained by the 
Supreme Court in an opinion for the majority by Mr. Justice 
Jackson, with which I heartily agree and which I believe will 
be of growing importance. The Gobitis case was overruled. It 
was a case involving fundamental human rights. 

The somewhat ironical reference to this “modern instance” in 
the opinion of Mr. Justice Roberts, however, emphasizes the need 
of consideration especially by the Federal Courts and the Su- 
preme Court in particular of the Montana and Kentucky prac- 
tice, or doctrine, as to stare decisis which was sustained by the 
Supreme Court in the opinion of Mr. Justice Cardozo in the 
Sunburst Oil Case, 287 U.S. 358; see also Payn v. City of Coving- 
ton, 276 Ky. 380. The Montana and Kentucky practice followed 
a suggestion of Dean Wigmore in 1917 and limits the effect of 
an overruling decision to the future when necessary to avoid unjust 
consequences of its retrospective application thus giving some 
stability to the law as to past transactions, while indicating new 
developments for the future. 

I discussed this subject at length in an article in this Journal 
in Feb. 1941 (vol. 24, p. 150) with references to earlier articles 
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by Prof. Spruill, Prof. Snyder and Prof. Kocaurek, and Prof. 
Shartel. The practice or doctrine is an equitable one based on 
what is called the principle of “reliance” suggested to some ex- 
tent by the old case of Gelpcke v. Dubuque.* This is not a matter 
for legislation, for, as stated by Prof. Kocaurek, “there seems 
danger that an attempt by statute might change the legal prob- 
lem for the worse and at the same time create political difficul- 
ties.” While the principle of “reliance” may be difficult of appli- 
cation it is no more difficult than the development of many equita- 
ble doctrines of the common law. To avoid repetition I refer to my 
earlier article for more extended discussion and simply quote 
the conclusions for the consideration of the courts and the bar 
as follows: 

“Judicial development of legal principles and their appli- 
cation, whether by original, or overruling decision, is the 
normal course of the common law, inherited, recognized and 
followed, in this country. Such development whether by de- 
cision or rule, is not properly, or accurately, described for 
practical purposes by the word ‘legislation.’ 

“The doctrine of stare decisis is a judicial creation, as 
much within judicial control as any of the ‘historical fic- 
tions, procedural in its nature and capable of modification 
to meet the needs of justice by a ‘declaratory’ method in-the 
common law tradition. 

“T submit that the whole doctrine of stare decisis is within 
the regulatory power of every court of last resort in the 
country as part of its constitutional duty to administer jus- 
tice and that duty cannot be weakened by the bugaboo of 
‘judicial legislation, which is merely an epithet. 

“As to the method of regulating the practice for the pur- 
pose of justice—the method adopted in Montana and Ken- 
tucky seems reasonable. It seems that every supreme court 





should adopt a practice of considering, in each overruling 
opinion, whether or not the principle of ‘reliance,’ or of ‘rea- 
sonable and justifiable reliance,’ or some other ‘principle of 
justice’ consistent with the public interest, calls in proper 
cases, for its limitation to the future or in Professor Spruill’s 
words, a consideration of the ‘new and specialized equity.’ ” 
FRANK W. GRINNELL 
*68 U.S. 175, 17 L. Ed. 520 (1863). 
*Cf. Fowle v. Ham 176 N.C. 12. 
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DECLARATORY JUDGMENTS 


A SUGGESTION TO MASSACHUSETTS FROM Pror. Epwin BorcHarp 
OF THE YALE LAw ScHoou 
(Author of book on “Declaratory Judgments” ) 


Apri 11, 1944 
Editor Massachusetts Law Quarterly: 


Although Massachusetts was one of the earlier states to give 
effect to the Declaratory Judgments Act, it was done with con- 
siderable hesitation and was limited only to the construction of 
written instruments. The federal courts in Massachusetts seem 
to have given a far wider application to the statute than the 
Massachusetts courts. 

I am reminded of this fact by the recent enactment by Florida 
of a very comprehensive revision of the Uniform Act which is 
designed to enable the courts of Florida to render wide judicial 
service beyond equity and beyond written instruments. The 
Florida statute was as limited as that of Massachusetts. I enclose 
a copy of the Florida Act, from which you will see how far 
Florida has gone. Its submission of disputes involving rights de- 
pendent upon a future event should not be misconstrued, as I 
think the draftsmen intended to confine it to rights now in issue, 
although dependent upon something that might happen in the 
future. 

The Florida Act might serve as a model for a useful revision 
of the limited Massachusetts statute. 

There are only seven States which have not yet enacted a 
declaratory judgments statute—Arkansas, Delaware, Georgia, 
Illinois, Louisiana, Mississippi and Oklahoma. 

Very sincerely yours, 
EpwIn Borcuarp. 


A TRIBUTE RECEIVED BY THE 250TH BIRTHDAY 
BOOK OF THE SUPREME JUDICIAL COURT 


A member of the bar, who had purchased a copy of this 250th 
anniversary volume, with its account of the history of the Court 
and pictures of all the justices since 1692 of whom pictures are 
known to exist, recently told the Editor that he thought he re- 
ceived more for his money than he had in any other book for a 
long time. The book may be obtained for $1.50 at the headquarters 
of the Massachusetts Bar Association, 5 Park Street Boston. It 
will also be on sale at the Massachusetts Lawyers Institute in 
Swampscott on June 9 and 10. 
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BOOK NOTICES 


LAWFUL ACTION OF STATE MILITARY FORCES, N. Y. 
Random House, 1944, pp. xviii, 216 including index. Cloth $3.00; Paper $1.50 


With a Foreword by Lieutenant General Hugh A. Drum there has just 
been published this first authoritative book on the rights, powers, and 
responsibilities of the officers and men in our state military forces. It 
was written, after three years of study by Colonel Edmund Ruffin Beck- 
with, Major James G. Holland, respectively the Judge Advocate and As- 
sistant Judge Advocate of the New York Guard, and by Professors George 
W. Bacon and Joseph W. McGovern of the Fordham University School of 
Law. 

As General Drum states, “This is the pioneer work in its field. It is 
undertaken by the authors together, as a public service.” The publisher 
has agreed that after bare costs of publication are recovered any other 
receipts will be contributed to a public purpose affecting state military 
organization. 

It is the duty of the state guard “to maintain order, restore tranquillity, 
and preserve the liberties of the people.” Specifically that means to fight 
every foreign invader, to suppress riot and insurrection, to guard against 
sabotage, to prevent violence in labor strikes and at the same time protect 
the lawful rights of all parties to the dispute. The problem is complex 
because the state (like the nation) must have the physical power to pre- 
serve its life but on the other hand the state guard cannot be allowed to 
become an instrument of tyranny over the lives of the citizens of the 
state. In short, the state guard is subject to law. 

The legal principles are not simple because every situation stands on 
its own feet and depends upon the circumstances as they are or as they 
reasonably appear to be at the time. A state guardsman cannot pull you 
out of your home in the middle of the night simply because he is on duty, 
is in uniform, and has a grudge against you. But he can do just that 
if it is necessary to dynamite your house as the best way to stop the 
spread of a conflagration. The lonely sentry guarding a vital railroad 
bridge (as they were guarded after Pearl Harbor) has to decide whether 
the man approaching him is an innocent wayfarer, or possibly just a 
drunk, or an enemy agent bent on overpowering him and then blowing 
up the trestles. The officer whose company is faced by a threatening mob 
must decide whether a firm advance will cause the crowd to retreat, or 
whether to use fixed bayonets, or finally whether to fire—not over the 
heads—but to kill. 

During this war there have been domestic riots, strikes, and violence 
precipitating situations so critical that the United States Army had to be 
ealled in to take charge. That was done under the war power. After this 
war the transition to peace will not be simple. There are bound to be 
dislocations and tensions some of which may erupt. The elixir of patriotism 
too quickly weakens after the enemy is vanquished and the mortal danger 
has gone. The instinct of hatred aroused against a foreign foe does not at 
once die when the armistice is signed. Too often, as history attests, the 
instinct persists and is perverted into domestic turmoils. We pray that such 
things may not happen but it is essential that we be prepared. Our first 
reliance must be on the military forces of our own Commonwealth. 
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To all those men and officers who serve in that force, to all persons in 
positions of governmental authority, to those who guide our police, and to 
all citizens who are interested in this subject we can, without hesitation 
or reservation, commend this book as the clearest and most authoritative 
statement to be found anywhere. 

REGINALD HEBER SMITH. 


THE MASSACHUSETTS LAW OF PLANNING AND ZONING 
By Puivie NicHoxs, Mass. Federation of Planning Boards, 
43 City Hall, Boston, $2.75. 

The Massachusetts Federation of Planning Boards takes pleasure in 
announcing that this volume which it is privileged to sponsor, is now ready 
for distribution. It is the first time that a treatise of this sort, devoted 
exclusively to the legal aspects of planning and zoning as they exist in 
this Commonwealth, has been attempted. 

In sponsoring the publication of this book and its distribution, the 
Federation does so with a full realization of its indebtedness particularly 
to Mr. Nichols for his generous contribution in the assembly and presenta- 
tion of the material and to the financial aid-received from an outstanding 
citizen who has ever been constant in his support of planning principles 
and practices. 

The Federation feels that it is honored in sharing with these gentlemen 
in making available to local planning board members and others interested 
in the work in this Commonwealth, and to the public in general, at a price 
which represents only the cost of publication, this comprehensive and 
authoritative volume. 

JAMES A. Britton, Chairman. 


LEND-LEASE—WEAPON FOR VICTORY 
By Epwarp R. Stettrnius Jr., Under Secretary of State 
The Macmillan Co. 347 pages, 60 illustrations. 

“Lend-Lease is a new and important development in the foreign policy 
of the United States. The American people have a right to know how it 
came into being, what it is, and how it works. That is the reason why I 
have taken the time during the war to set down in book form the origin 
and development, and the significance as I see it, of our aid to the other 
nations battling the Avis and of their aid to us.” 

—From Mr. Stettinius’s Preface. 

The 60 illustrations form a vivid pictorial history of Lend-Lease. There 
are 7 graphic maps—4 of them in full color—showing the supply routes; 13 
graphic charts which give statistics in picture form; and 40 official photo- 
graphs which include pictures of the men behind Lend-Lease operations 
and of Lend-Lease supplies in action on all fronts. 


INDEPENDENT UNIONS UNDER THE WAGNER ACT 
By SAMUEL M. SALNY 
(Eugene W. Hildredth, Inc., Boston) 


The conflicts between labor organizations have stimulated interest in 
the organization and development of independent unions. Samuel M. Salny, 
of the Massachusetts Bar, has answered problems that arise in connection 
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with the formation of unions which attempt to stand on their own feet, 
free from domination by any other labor group or by the employer. The 
volume is a manual for attorneys, labor relations advisers, and union 
officials. It largely consists of digests of decisions of the National Labor 
Relations Board and the courts with reference to conduct that may prevent 
so-called independent unions from being legally recognized as such because 
of employer domination or aid in formation. The book’s principal usefulness 
is as a guide to the pitfalls in the rocky road to independence in labor 
organization. It points out what not to do more effectively than what can 
be done, or has been done, in setting up independent collective bargaining or- 
ganizations for labor; but it contains a considerable number of forms, use- 
ful to those interested in the problems of organizing, or dealing with, 
unaffiliated labor organizations. O. H. B. 








A NEW PLAN IN THE SUFFOLK LAW SCHOOL 

The Editor has received the following announcement from Dean Simpson 
of the Suffolk Law School. 

Suffolk University Law School will set in operation from May 15th to 
August Ist a summer third term, additional to the present fall and winter 
terms, during which courses on Insurance, Landlord and Tenant, Carriers 
and Domestic Relations will be given on three evenings in each week. This 
innovation will enable students to devote themselves during the summer 
terms exclusively to the elective courses and during the fall and winter 
terms exclusively to the fundamental required courses. In the following 
years other elective courses will be given in the summer terms. This plan 
does away with the overload upon students resulting from compression of 
a greatly enlarged field of legal study into two terms in each year; it 
does not shorten the number of years of study required by the rules of 
the Board of Bar Examiners; it increases by approximately twelve weeks 
the period of instruction in each year of resident study thereby extending 
the school year from thirty weeks to forty-two weeks; it leaves ample time 
for vacation; and it will raise the quality of student work upon elective 
courses. 

George R. Farnum Esq. was recently elected to the faculty as Professor 
of Law. 


CHECK LIST OF LIMITATIONS OF ACTIONS IN 
MASSACHUSETTS 
By Gorpon D. Boynton 
(From the “Bar Bulletin” for May 1944, Vol. 15, No. 5) 

All court actions are of an uncertain nature, and a client whose 
cause is taken to the courts for determination must take his 
chance on its outcome and cannot be heard to complain merely 
because he did not prevail, provided his lawyer used reasonable 
“are, skill and diligence in the preparation and trial of his client’s 
case. But no lawyer can be more embarrassed than to have to say 
to his client, after losing a case, “You had a cause of action when 
you first consulted me, but because I did not know the limitation 
in your particular case and did not take immediate action I have 
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lost your rights.” In such a situation it is quite probable that the 
attorney would also be liable in an action for negligence. 

It is to avert just such an example as cited above that I have 
attempted to correlate the limitations of actions and precedent 
notices into a single article so that they may be readily accessible. 
The references are arranged chronologically, rather than by sub- 
jects, to enable the attorney to ascertain quickly if any limitation 
will expire within a few days after his client first consults him and 
before he has an opportunity for the essential, detailed study of 
the facts and the law. 

In this check list I have attempted to cover the common limita- 
tions and required notices which, if not observed, present a bar 
to the initiation and prosecution of court proceedings. Expressly 
excluded from this list (with few exceptions) are: (1) Procedural 
limitations applicable to exceptions, interrogatories, appeals, and 
the like, in matters pending in court; (2) limitations against crim- 
inal prosecutions ; and (3) limitations set forth in specific Federal 
statutes. In spite of possible exceptions, the reader should not 
rely on the following check list for any items which would come 
within these three stated exceptions. And in every case the reader 
is cautioned to examine the statutory reference, and amendments 
thereto, for information as to the character of the notice and for 
exceptions to the general rule. 

All references to statutes, by chapter and section, are to the Ter- 
centenary Edition of the General Laws (1932), unless otherwise 
stated. 





CHECK LIST OF LIMITATIONS* 
THREE DAYS 


1. Orrensive Trapes. Notice of appeal from order of board of 
health abating certain offensive trades. c. 111, § 147. 


TEN DAYS 


1. Snow anv Ice. Notice to county, city or town of injury 
‘aused by snow or ice. c. 84, § 18. (See also item 2 under 
“Thirty Days.”’) 

2. Pusiic Wetrare. Notice by board of public welfare to de- 
partment of public welfare of temporary aid furnished to 
poor persons having no settlement in the Commonwealth. 
St. 1938, c. 425. (But see item 5 under “Three Months.” ) 


*Attorneys who make use of this check list and who find any omissions or 
inaccuracies, or who have any other suggestions, are requested to notify 
the author so that further listings may be inserted in a future issue. 
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TWENTY DAYS 
Boarp or Tax Appeats. Appeals from board of tax appeals 
to Supreme Judicial Court. c. 58A, § 13. 


THIRTY DAYS 

Derect IN Highway. Notice to county, city or town for de- 
fect in public way, where snow and ice is not a contributing 
factor. c. 84, § 18. (See also item 1 under “Ten Days.”) 
Snow AnD Ice on Premises. Notice to owner of private 
property for defect in premises as result of snow and ice. 
c. 84, § 21. (See also item 1 under “Ten Days.”’) 

LABoR CLAIMS AGAINST MUNICIPALITIES. Actions against 
cities or towns for labor in certain cases; notices must be 
filed. c. 149, § 28. (See also item 3 under “Sixty Days.’’) 
LaBor CLAIMS AGAINST COMMON CarrRieRS. Claims against 
common carriers for labor and materials in certain cases. 
c. 159, §§ 99, 100. (See also item 4 under “Sixty Days.”) 
MeEcHANICcs’ Liens. Notice and form of lien. c. 254, §§ 2, 3, 8. 
(For enforcement, see item 2 under “Sixty Days.”) 


. Unrit Bakeries. Appeals from board of health ruling clos- 


ing bakeries in certain cases. c. 111, § 47. 

Tax ABATEMENTS: APPEAL TO CouNTY CoMMISSIONERS. As to 
persons aggrieved by refusal to abate a tax. c. 59, § 64. 

Tax ABATEMENTS: APPEAL TO Boarp or Tax APPEALS. A per- 
son aggrieved as set forth in c. 59, § 64, instead of pursuing 
the remedy therein, may appeal to the board of tax appeals. 
c. 59, § 65. 

REFUSAL OF TAX ABATEMENTS. Appeals from decision of tax 
commissioner in refusing to make certain abatements. c. 62, 
§ 45. 

ATTACHMENT. Levy must be made within thirty days, or at- 
tachment is dissolved. c. 223, §59. (See also item 6 under 
“Three Months,” and item 20 under “One Year.”) 


SIXTY DAYS 

Insury or DeatH OF EmpLoyee. Notice of injury or death 
of an employee must be given within sixty days. Suit to be 
brought within one year. c. 153, § 6. (See item 7 under “One 
Year.” ) 

ENFORCEMENT OF MECHANICS Liens. Bill in equity to en- 
force lien on property in certain cases. c. 254, §11. (For 
notice, see item 5 under “Thirty Days.”) 

Lasor CLAIMS ON Pusiic Works. Claims for labor and ma- 
terial furnished in repairing public buildings in certain cases. 
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c. 30, § 39; c. 149, § 29. (But see item 3 under “Thirty Days.” 
Also see item 25 under “One Year.” ) 

Common Carriers. Action for labor performed. c. 159, § 100. 
(But see item 4 under “Thirty Days.”’) 


THREE MONTHS 


. LeGacy AND Succession Taxes. Appeals from Commissioner 


of Taxation re legacy and succession taxes. c. 65, §§ 25, 26. 
Recovery or Back Taxes. Actions to recover back taxes 
paid in certain cases. c. 60, § 98. 

NONPAYMENT OF WaceEs. Compaints for nonpayment of 
wages in certain cases. c. 149, §150. 

ADMINISTRATORS De Bonis Non. Suits against administra- 
tors de bonis non. St. 1939, c. 298. 

MunicrpaL Recovery FoR WELFARE. Notice by cities and 
towns to recover for welfare extended in certain cases. St. 
1939, c. 39. (But see item 2 under “Ten Days,” and also item 
3 under “Four Years.” ) 

Return or Levy oN Reat Estate. Levy on land void in cer- 
tain cases if return of such levy is not recorded in the registry 
of deeds. c. 236, § 24. 

Writ or Review. Must be sued out within three months after 
date when petition for writ of review was granted. c. 250, 
§ 27. (See item 17 under “One Year.” ) 


° SIX MONTHS 


INSOLVENT Bank. Action by creditor of insolvent banks, 
upon rejection of his claim by bank commissioner. c. 167, § 28. 
Civit ServicE—REINSTATEMENT TO OFrFice. Petition for writ 
of mandamus for reinstatement of person alleged to have 


been removed from his office in violation of civil service laws. 
c. 31, § 46A. 


Tax ABATEMENTS: Any person aggrieved by the assessment of 
a tax under c. 62, may apply to the commissioner for an 
abatement. c. 62, § 43. 

CLAIMS AGAINST INSOLVENT Estates. Proof of claims against 
an insolvent estate. c. 198, § 9. 

Ricut To WAIvE WiLL. Waiver of will by widow or widower. 
ec. 191, § 15. 

WorKMEN’s CoMPENSATION. Notice of claims of injury under 
workmen’s compensation act. c. 152, §§ 41, 49. 


ONE YEAR 

Lipet. c. 260, § 4. 

InyuryY on DEATH IN Moror VEHICLE Torts. Tort for bodily 
injuries or death, the payment of judgments in which is se- 
cured by c. 90. c. 260, § 4. (See St. 1937, c. 406, § 2.) 
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INJURIES oR DeatTH By State Motor Veuicies. Tort for 
bodily injuries or death against officers or employees of the 
Commonwealth and its subdivisions, arising out of the opera- 
tion of motor vehicles owned by same. c. 260, § 4. 

ACTION FOR DEATH AGAINST MUNICIPALITIES. Action for death 
against a county, city or town by reason of a defective way 
or want of a sufficient railing upon said way. c. 229, § 1. 
ACTION FOR DEATH AGAINST COMMON CarRiERS. Action for 
death against a common carrier, other than a railroad cor- 
poration or street or electric railroad. c. 229, § 2. 

ACTION FOR DEATH AGAINST RarLroaps. Action for death 
against corporations operating a railroad, street railway or 
electric railroad. c. 229, § 3. 

EmpLoyer’s LiaBitity. Suits for injury or death by employ- 
ees against employers. c. 153, § 6. (For notice, see item 1 
under “Sixty Days.”) 

Suirs to Reacu anp Appty. Suits to reach and apply brought 
by certain judgment creditors in actions of tort obtained 
under 2 and 3 supra. c. 260, § 4. 

CLAIMS UNDER PENAL Statutes. Actions by individuals for 
penalties or forfeitures under penal statutes in certain cases. 
ce. 260, § 5. 

ACTIONS AGAINST EXECUTORS AND ADMINISTRATORS. c. 197, § 9. 
(Also see §10 of c. 197 relative to relief from operation of 
§ 9 in certain cases. ) 

ACTIONS ON CONTRACTS OF EXECUTORS AND ADMINISTRATORS. 
Action against executors and administrators on their con- 
tracts. c. 260, § 11. 

FarLure oF OricGINaL Action. Proceedings upon failure of 
original action in certain cases. c. 260, § 32. 

APPEAL FROM FINAL Decree. In certain cases of accident or 
mistake a party may petition full court for leave to appeal 
from final decree. c. 214, § 28. 

Britt or Exceptions or APPEAL. In certain cases of accident 
or mistake late entry of bill of exceptions or appeal in full 
court may be allowed. c. 211, § 11. 

ABATED ACTIONS ON INSURANCE Po.icrEs. ° New action after 
abatement or injunction of earlier action on insurance policy 
in certain cases. c. 175, § 187A. 

Review or Lanp Court Decree. Petition for review of land 
court decree in cases of fraud. c. 185, § 45. 

Writs or Review. Petition for writ of review. c. 250, §§21-27. 
(See item 7 under “Three Months.”) 
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PETITION TO VACATE JUDGMENT. c. 250, § 15. 

Surrs ro RepeeM Lanp. Suits to redeem land where debtor’s 
right has been taken and set off on execution. c. 236, § 39. 
ACTION FOR Possession oF Lanp. Action by judgment creditor, 
after execution sale, to recover possession of land alleged to 
have been fraudulently conveyed by debtor. c. 236, § 47. 
Rea Estate or Decepents. Real estate of deceased not 
liable for debts of same after one year, subject to certain 
exceptions. c. 202, § 20. 

REDEMPTION FROM ForecLOsuRE. Suit for redemption from 


foreclosure, upon refusal of tender. c. 244, §§ 21, 35. 
ASSESSMENT OF DAMAGES UNDER EMINENT DoMAIN. Petition 
for assessment of damages for property taken by eminent 
domain. c. 79, §§ 7, 10, 16, 19, 21, 31. 

DISCRIMINATION BY RarLroaps. Actions against railroads 
because of discrimination relative to charges in certain cases. 
c. 160, §§ 204-209, inclusive. 

LaBor ON Pustic Buitpines. Suits for labor performed on 
public buildings. c. 30, § 39. (But see item 3 under “Sixty 
Days.” ) 

Writ or Scrre Facras. Action on bond—writ of scire facias. 
c. 223, § 100. (See item 15 under “Two Years.” ) 

ACTION AGAINST ENDORSER OF Writs. ec. 231, § 42. 
RECOGNIZANCE Bonps. Actions on recognizance bonds in cer- 
tain cases. c. 224, § 8. 

ReEPLevIN Bonps. Action against a surety on a replevin bond. 
c. 247, § 18. 

Batt Bonps. Suits on bail bonds. c. 226, § 8. 


TWO YEARS 


ASSAULT AND BaTTery. c. 260, § 4. 

Faust IMPRISONMENT. ¢. 260, § 4. 

SLANDER. c. 260, § 4. 

CONVERSION BY PusLic Orricers. Actions against sheriffs, 
deputy sheriffs, constables, or assignees in insolvency for the 
taking or converting of personal property. c. 260, § 4. (See 
also item 1 under “Four Years.”’) 

Tort ACTIONS AGAINST MUNICIPALITIES. Tort actions for in- 
juries to persons against counties, cities and towns. c. 260, § 4. 
(But see item 1 under “Thirty Days.” See also St. 1934, c. 
291, § 4, and St. 1937, c. 406, § 2.) 

ACTIONS AGAINST MEDICAL PRACTITIONERS, ETC. Actions of 
contract or tort for malpractice, error or mistake against 
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physicians, surgeons, dentists, optometrists, hospitals and 
Sanitaria, and hairdressers. c. 260, § 4. (But see St. 1934, ec. 
291, § 4, and St. 1937, c. 385, §§ 9, 10.) 

ACTIONS AGAINST TRUSTEES, ETC. Actions against trustees, 
conservators or guardians in certain cases. c. 260, § 11. 
MuNIcIPAL Boarps oF WELFARE. Actions by cities and towns 
for relief furnished residents in certain cases. c. 117, § 14. 
(But see item 2 under “Ten Days,” and item 5 under “Three 
Months.” ) 

Boarp oF HeattH. To recover certain expenses incurred by 
board of health in the confinement of persons having com- 
municable diseases. c. 111, § 116. 

DEATH ACTIONS—GENERAL. Actions for death in general. 
c. 229, §5; St. 1937, c. 406, § 3. (But see items 2-7 under “One 
Year.” ) 

Savines Banks Lire Insurance. Suits on policies of savings 
banks life insurance. c. 178, § 24. 

INSURANCE PoLiciES—CaASH SURRENDER VALUE. Suits against 
life insurance companies in certain cases relative to cash 
surrender value of policies. c. 175, §110B, St. 1939, c. 209. 
Recovery OF ILLEGAL INTEREST. Actions to recover excess 
interest charged by loan companies in certain cases. c. 140, 
§ 106. 

Sa.e or Liquor To Minors. Actions of tort to recover penalty 
for selling liquor to minors. c. 138, § 52. 

Wrir or Scire Facias. Writ of scire facias against an ad- 
judged trustee. c. 246, § 49. (See item 26 under “One Year.”) 
FAaLse CERTIFICATION OF WITNESSES. Action to recover dam- 
ages for false certification of witnesses. c. 262, § 62. 
WorKMEN’s COMPENSATION. Petition to Superior Court, in 
case of accident or mistake, for leave to claim review of de- 


cision of single member under the workmen’s compensation 
act. c. 152, § 8A. 


VIOLATION oF Security Laws. Action to recover purchase 
price of securities sold in violation of security laws. St. 1938, 
ec. 18. 

THREE YEARS 
UNEMPLOYMENT COMPENSATION. Adjustments and refunds 
to employers under the unemployment compensation law in 
certain cases. St. 1937, c. 421, § 8. 


PeTITIONS FoUNDED UPON CLAIMS AGAINST THE COMMON- 
WEALTH. St. 1943, c. 566. 

FOUR YEARS 
Suerirrs. Actions against sheriffs for the misconduct or 
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negligence of their deputies. c. 260, § 3. (See also item 4 under 
“Two Years.” ) 

BonpDs OF GUARDIANS AND ConserRvaATORS. No action on bonds 
of guardians or conservators unless brought within four years 
from time of discharge of guardians or conservators. c. 205, 
§ 35. 

MunNIciIpAL Recovery ror WeLFaRE. Actions to recover for 


welfare furnished nonresidents. St. 1939, c. 39. (But see item 
5 under “Three Months.”’) 


FIVE YEARS 


Sae or Rest Estate By DecepENT. No claim by entry or by 
action for land fraudulently conveyed by one deceased, shall 


be made unless brought within five years after the death of 
the grantor. c. 202, § 2. 


Sate or Rea Estate sy Fipuctary. Action for recovery of 


property sold by executor or other fiduciary must be com- 
menced within five years. c. 204, § 22. 


SIX YEARS 


ConTRAcTS oR LIABILITIES. Except as otherwise provided, 
actions of contract founded upon contracts or liabilities, ex- 
press or implied, except actions founded upon judgments or 
decrees of courts of record. c. 260, § 2. 

Actions or Tort. Except as otherwise provided. c. 260, § 2. 
Actions oF RepLevin. Except as otherwise provided. c. 
260, § 2. 

REGISTERED TITLE TO LAND. Actions of contract for compen- 
sation under c. 185 for loss or damage to registered land. 
c. 185, § 108. 

Wrir or Certiorart. Petition for a writ of certiorari to 
correct errors in proceedings. c. 249, § 4. 

Writ or Error. c. 250, § 5. 

ATTACHMENT Bonps TO RELEASE TRUSTEE Process. Action on 
a bond given to release an attachment by trustee process. 
c. 246, § 67. 


TWENTY YEARS 


CONTRACTS UNDER Seat. Actions upon contracts under seal. 
c. 260, § 1, First. 

Bank INDEBTEDNESS. Actions upon bills, notes or other evi- 
dences of indebtedness issued by a bank. c. 260, § 1, Second. 
Promissory Notes. Actions upon promissory notes signed in 
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the presence of an attesting witness, if brought by the original 
payee or by his executor. c. 260, § 1, Third. 

INMATES IN State INstirutions. Actions under c. 123, § 96, 
to recover for the support of inmates in State institutions. 
c. 260, § 1, Fifth. 

Recovery or LANp. Actions for the recovery of land. c. 260, 
§§ 21 to 31; c. 189, § 14; c. 237, § 3. 


FOLLOWING ARE SOME OF THE QUALIFICATIONS TO BE NOTED IN 
CONNECTION WITH LIMITATIONS OF ACTIONS 


Recovery or Lecacy. There is no statute limiting the period 
within which an action to recover a legacy must be brought. 
c. 197, § 19. 

RECOVERY ON OPEN Account. In action to recover balance 
due on open account, statute of limitations begins to run from 
time of last item proved in the account. c. 260, § 6. 
DisaBiLities. If person is a minor, insane, or imprisoned, 
statute begins to run only after disability is removed. c. 260, 
§ 7. 

War Limitations. If person is subject or citizen of a coun- 
try at war with the United States, the time provided in 
statute does not run until conclusion of such war. c. 260, § 8. 
NONRESIDENT DEFENDANT. If person resides out of the Com- 
monwealth at time action accrues, the period provided in the 
statute is suspended in its operation until person enters Com- 
monwealth, with certain exceptions. c. 260, §9. 

Dearu. If person dies before statute of limitations has ex- 
pired, or within thirty days after expiration of the limitation, 
and cause of action survives, the action may be commenced 
by executor or administrator within period in which deceased 
might have brought action, subject to short statute of limita- 
tions applying to executors and administrators. c. 260, § 10. 
FRAUDULENT CONCEALMENT. If person liable to personal ac- 
tion fraudulently conceals cause of such action from knowl- 
edge of person entitled to bring it, period priov to discovery 
of existence of cause of action shall be excluded in determining 
time limited for commencement of action. c. 260, § 12. 
Written Promises. No acknowledgment or promise shall 
extend the limitation provided in c. 260, unless such acknowl- 
ment or promise is in writing and signed by party chargeable 
thereby, with certain exceptions. c. 260, §§ 13, 14, 15, 16. 
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WHY NOT ALLOW WRITTEN CONTRACTS BETWEEN HUSBAND 
AND WIFE IN MASSACHUSETTS? 


Massachusetts is one of the states of the United States in which direct 
contracts between husband and wife, such as loans, partnership agree- 
ments, etc., are not enforceable in the courts or recognized in other ways; 
but, on the other hand, if the husband and wife consult a lawyer or 
happen to have the law explained to them by somebody by accident, they 
can contract with each other through a third person by making a con- 
tract with the third person for the benefit of husband or wife. Two states 
are Louisiana and Vermont. Compare Vernier “American Family Laws.” 

The books are full of cases in which a wife has loaned money to her 
husband and cannot later recover it although both parties entered into 
the transaction in good faith as a loan. The cases even go further. Under 
the present law where a wife lends money to a partnership of which her 
husband is a partner, the law in Massachusetts is as follows: 


Barbour v. Sampson, 266 Mass. 180, 182. 


“Nothing in the agreed facts or in the findings indicates that the 
transactions attending the deliveries by the wife to the husband 
were anything other than loans from the wife to a partnership in 
which the husband was one of the partners. The law in this Common- 
wealth is established that the wife cannot maintain proceedings either 
at law or in equity against the husband, or his estate after his death, 
or the partnership, or surviving partner to compel 


repayment for 
money so lent. Gahm v. 


Gahm, 2483 Mass. 374. Young v. Young, 251 
Mass. 218, 220. Clark v. Patterson, 158 Mass. 388.” 

But, as Chief Justice Rugg said in Crosby v. Clen, 209 Mass. at p. 
194, “There is nothing in law to prevent the husband from executing 
and delivering to a third person a valid note, mortgage, or security 
for money advanced by her to the husband or for his benefit.” 


The present law, therefore, in Massachusetts operates as a trap for 
persons who do not happen to know about the round-about method. 

Massachusetts residents in Federal income tax cases are also under 
extreme handicap as compared with residents of other states due to the 
fact that husband and wife cannot contract directly with one another 
in Massachusetts; and there are numerous tax cases in which unforeseen 
penalties have resulted where husband and wife, in ignorance of the law, 
have made contracts with each other. 

Years ago the Legislature authorized deeds of real estate from one to 
the other. Probably most laymen in these days when women have control 
of their own property and are active in every kind of business, do not see 
why they should not be able to loan money, or make some other agreement, 
with their husbands or wives as other people can and as husbands and 
wives can in most of the other states. Traps in the law for honest people 
who do not know about the round-about legal methods of doing a simple 
thing, are not only unjust but increase disrespect for the law and the 
courts. We submit that Massachusetts should bring the law up to date to 
meet the conditions of modern life and allow honest people to do simple 
things in a simple way without getting into a trap. 

The following draft Act to allow written contracts is submitted for 
discussion. 
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TENTATIVE DRAFT ACT 


Amend G.L. ¢.-209 sections 2, 3 and 6 to read as follows :— 

Sec. 2. A married woman may make contracts, oral and written, sealed 
and unsealed, in the same manner as if she were sole and may make 
written contracts with her husband. 

Sec. 3. Contracts in writing, gifts, transfers and conveyances of per- 
sonal property and real estate, between husband and wife, shall be valid 
and enforceable to the same extent as if they were sole. Except that no 
such transfer or conveyance of real estate shall have any effect, either 
in passing title or otherwise, until the deed describing the property to be 
transferred is duly acknowledged and recorded. 

Sec. 6. A married woman may sue and be sued in the same manner as 
if she were sole; and in addition to proceedings in equity or other pro- 
ceedings now recognized by law this section shall authorize suits between 
husband and wife on written instruments to the same extent as if they 
were sole. 

F. W. G. 





VARIETIES OF OPTIONAL PROCEDURE IN A JUDICIAL SYSTEM 
FOR THE BENEFIT OF LITIGANTS, THE PUBLIC AND THE BAR. 

The variety of facts in the complexities of modern life suggests the 
need of an adequate variety of remedial procedure to meet the needs of 
the parties concerned with the facts so that the choice of procedure may 
be determined by the circumstances of those parties without unnecessary 
delay and expense. Professor Borchard’s letter in this issue raises this 
question. 

In the 18th century both the substantive and remedial, or adjective, 
law were gradually developed by judicial decision to meet the growing 
needs of justice in a growing world of modern business. This process con- 
tinued in the 19th century on both sides of the Atlantic, but it was very 
slow. Claude Mullins in his “Quest of Justice,” published ten or fifteen 
years ago, suggested that a monument should be erected in courts of 
justice to the litigants whose pockets had been searched to develop the 
principles of the common law. Just why thousands of litigants should have 
had to wait, until 1851 in England, and 1856 in Massachusetts, for a 
statute to allow parties, like Mr. Pickwick, who knew most about facts, 
to take the stand when the rules of evidence had been almost entirely 
developed by the courts, it would be difficult for “the man from Mars” to 
understand. One would have thought that courts which developed such 
rules might have saved litigants enormous expense and injustice by simply 
changing the rule, and thus adjusting the procedure of justice to the needs 
of justice. In spite of the present apprehensions of many of the bar in 
Massachusetts about the regulation of procedure by rules of court, it is 
obvious that in the future, outside of Massachusetts, at least, development 
of procedure throughout the country will be, to an increasing degree, by 
rules of court, as it is in the federal system today. 

But, even where legislation is resorted to, while Massachusetts has led 
thé way in some procedural matters as to which lawyers in other states 
are still apprehensive, Massachusetts is apprehensive about procedure 
which has proved workable and time- and money-saving in other states. 
Even our declaratory procedure to which Professor Borchard refers, 
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limited as it is to the interpretation of written instruments, is (if we may 

judge from conversations) still, after fifteen years, unfamiliar to many of 

the bench and bar. It has saved many people in other states and in the 

Federal Courts time, money, uncertainty, and friction. Are we not as’ 
competent to use it wisely and make it work here as they do elsewhere? 

If not, why not? 

There is nothing whatever in the statutes, that we are aware of, to pre- 
vent a broadening of the procedure by a rule in equity or under S. 3 of 
chapter 213. The English practice, the federal act, various forms of statute 
in different states, the large volume of cases under them, and the whole 
history of the procedure, during several centuries, in Professor Borchard’s 
book furnish plenty of experience. Should not this procedure be made more 
broadly available to Massachusetts citizens? What is the sense in the 
present limitations? As to legality see 24 M. L. Q. No. 3, pp. 8—11. 


ANOTHER SUGGESTED OPTIONAL PROCEDURE WHICH 
MIGHT BE TRIED BY RULE? 


The Supreme Judicial Court is now catching up with its load, but in 
view of the discussions which arise as to the pressure of work upon the 
Court and the possible need of relief in future, attention is called to the 
suggestion submitted, without recommendation, but for discussion, in the 
15th report of the Judicial Council.* The late Judge Fosdick said he saw 
no legal obstacle to the experiment. The Council said: 

“It has been suggested to us that, if the Superior Court could, and would, 
try the experiment, perhaps, ... ., we would then know something 
one way or another about a matter that has been merely talked about for 
ten years or more. 

“This proposal is accompanied by a draft rule which we submit without 
recommendation for the consideration of the Superior Court, the Supreme 
Judicial Court and the bar, and ask for comment. 


“Outline of Draft Rule Submitted to the Council 

“There shall be an appellate session to be held at such times and places 
as the Chief Justice shall designate and by three justices (or even two) 
assigned from time to time by the Chief Justice for the rehearing of 
questions of law by the court in cases in which such rehearing is 
requested as hereinafter provided and in such cases the trial judge shall 
reserve and report the case after verdict or finding of fact in accordance 
with Section 111 of Chapter 231 of the General Laws for such rehearing 
and for the determination of the Supreme Judicial Court, if such de- 
termination is desired after the decision of the court in the appellate 
session and shall make such orders as may be necessary to preserve the 
rights of the parties pending the proceedings in the ‘appellate session. 
Such rehearing may be requested by any party, and any party who fails to 
file an objection to such request within days of notice shall be 
deemed to have waived objection to rehearing by the court in the appellate 
session. If after decision by the court in the appellate session a determina- 
tion by the Supreme Judicial Court 1s desired by any party, the court in 
the appellate session shall report the case under said Section 111 of 


*Reprinted 25 Mass. Law Quart. No. 1, pp. 30-32. 
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Chapter 231 as reported by the trial justice together with the action of 
the court in the appellate session for such determination by the full court. 


“The rule could be by joint, or concurrent, action of the Superior Court 
and the Supreme Judicial Court. The Supreme Judicial Court could adopt 
a rule, or standing order, approving the Superior Court rule and formally 
recognizing the postponement of final action of the Superior Court, until 
the decision of the appellate session, as a condition of appellate proceedings 
in the Supreme Judicial Court. 

“Is there anything to prevent such rules under some of the broad 
language of General Laws (Ter. Ed.) Chap. 213, §3, clauses “First,” 
“Second,” “Eighth” and “Ninth,” and Chapter 211, Sec. 3 and Chap. 212, 
Sec. 14A? Six months, or a year, of such an experiment might be illuminat- 
ing, as enough lawyers, probably, would co-operate to see how it worked 
in saving time and expense, as they have done with pre-trial and auditors 
in tort cases (a judicial experiment which was a great extension of the 
original idea of auditors). 

“Dean Pound’s address in the American Bar Association Journal for 
September, 1939, on the ‘huge task’ before the courts of the country, suggests 
the need of a revival of considered judicial experiment ‘in the administra- 
tive field wherever possible. Should the court experiment with an appellate 
session which could be abandoned, or improved, in the light of experience? 
We submit the question to the bench and bar.” 

In connection with this suggestion “for a prompt, inexpensive appeal, 
without printing,. from the decision of one judge” a further suggestion 
was made for a rule of practice, “that a decision of the appellate division 
should not have the compulsive force of precedent in the Superior Court 


aside from the persuasive force of its reasoning.” “An appeal ... in which 
the soundness of a decision of the appellate division is involved should... 
be carried directly to the Supreme Judicial Court or reported ... by the 


appellate division with, or without, an intermediate hearing’ (See pp. 
28-29). 

The recent appellate division for criminal appeals was provided for by 
statute. The statutes relative to civil procedure differ from the criminal 
statutes, so that no legislation seems necessary to authorize the experiment 
of optional procedure suggested if it is deemed advisable for the benefit 
of litigants or relief of the Supreme Judicial Court. F. W. G. 


THE PROPOSED FEDERAL ADMINISTRATIVE PROCEDURE ACT 
INTRODUCTORY STATEMENT 


The debate on this draft Act in the House of Delegates will be found in 
the American Bar Association Journal for April 1944, pp. 185-193 (cf. also 
p. 210). 

The following reprint contains an introductory Statement on pp. 1-7 
and explanatory comments as to each Section on pp. 24-41. The explana- 
tion of the special committee’s purpose in drafting Sub-Section (c) of 
Section 6 relating to evidence appears on pp. 32-33. The Sub-Section refers 
to equitable “principles” as distinguished from common law “rules” of 
evidence. This Sub-Section and the Committee’s explanation of it deserve 
very careful consideration. The opening sentence is intended as the 
governing standard. F. W. G. 
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EXPLANATORY STATEMENT 


Administrative justice, in its present extent, is something new in 
government. For all practical purposes it is a product of the 
Twentieth Century. Its present scope dates from the last World 
War. Its fullest development has come about in the single decade 
just passed. It is therefore a matter of immediate concern in a 
nation dedicated to fair government and the preservation of 
freedom of the individual and freedom of enterprise. 

In the years since the first World War most Americans who 
read and think about government have heard generally about 
“administrative law.” Those who are subject to administrative 
control, whether pensioners, farmers, laborers, or manufacturers, 
have observed the operation of some form of administrative justice. 
Specialists and lawyers, too, have learned much in recent years. 
America has come far since the turn of the century, when people 
debated whether administrative justice was constitutional. The 
question now is whether adequate statutory provision has been 
made for it. 

Since Americans are just now admitting that administrative 
justice is a valid and going institution and since in earlier years 
it was recognized, if at all, only as an exceptional and sporadic 
form of justice, no general provision has been made for its opera- 
tions. There is no administrative code of law. The subject is not 
even mentioned in the Constitution or the amendments to the 
Constitution. Administrative law has grown by chance and by 
default. Although it is now a vast and vital field, there are no 
clearly recognized rules or guides for either the public or the 
administrators. 

Because the Constitution did not expressly anticipate administra- 
tive justice and because its operations have been tacitly allowed 
to go at large, vital issues are presented to the American people 
and to the Congress as to how this new form of justice is to be 
fitted into the American constitutional system. Unlike the govern- 
mental systems of continental Europe, where there are no guaran- 
tees of personal rights and courts are hardly more than administra- 


1 








2 FEDERAL ADMINISTRATIVE PROCEDURE 


tive agencies directed to carry out whatever the ruling powers 
decree, the Constitution of the United States is predicated upon 
a recognition of individual rights enforced by a system of inde- 
pendent courts. So long as the federal administrative system is 
not defined and placed within a system of law, administrative jus- 
tice is a loophole through which civil rights and constitutional 
guarantees may be frittered away. The American people and their 
Congress are therefore confronted with the problem of maintaining 
the American system, by appropriate legislation which will preserve 
constitutional rights and guarantees. 

The present demand for improvement in the methods of the 
new type of justice are not partisan, nor the expression of any 
one class. The Federal Register Act of 1935 met a demand of 
many years’ standing that administrative regulations be systemati- 
cally published so that all might know what they were. The in- 
tervening period to the Federal Reports Act of 1942, which at- 
tempted to limit and simplify reporting to the Government, was a 
time of much study and many recommendations. Those years saw 
the fruition of the studies of the President’s Committee on Ad- 
ministrative Management, in which the Chief Executive and the 
Committee joined in recommending measures to correct the combi- 
nation of judicial and prosecuting functions found in many ad- 
ministrative agencies. The successful movement for the improve- 


1QOn January 12, 1937, the President transmitted to Congress the report of 
his Committee on Administrative Management, together with a special message 
in which (Report with Special Studies, 1937, pp. iii-v) he said: “I have ex- 
amined this report carefully and thoughtfully, and am convinced that it is a 
great document of permanent importance. * * * The practice of creating 
independent regulatory commissions, who perform administrative work in 
addition to judicial work, threatens to develop a ‘fourth branch’ of the Govern- 
ment for which there is no sanction in the Constitution.” The plan sub- 
mitted by the President included the separation of judicial from all other 
functions performed by any agency, whether an independent board or com- 
mission or a bureau within an executive department. The report states (pp. 
32-33, 39-40) that: “The Executive Branch of the Government of the United 
States has * * * grown up without plan or design * * * To look at it now, 
no one would ever recognize the structure which the founding fathers erected 
a century and a half ago. * * * Commissions have been the result of legisla- 
tive groping rather than the pursuit of a consistent policy. * * * They are in 
reality miniature independent governments set up to deal with the railroad 
problem, the banking problem, or the radio problem. They constitute a head- 
less ‘fourth branch’ of the Government, a haphazard deposit of irresponsible 
agencies and uncoordinated powers. * * * There is a conflict of principle 
involved in their make-up and functions. * * * They are vested with duties 
of administration * * * and at the same time they are given important 
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EXPLANATORY STATEMENT 3 


ment of the rules of judicial procedure, with which most lawyers 
are familiar, led the Attorney General of the United States to 
recommend a full-scale investigation of administrative procedure 
to detect deficiencies and point the way to improvements; and the 
President authorized the appointment of such a committee to make 
a comprehensive study and recommendations. The Committee 
issued numerous studies of regulatory agencies and an extensive 
report.” 

These and other studies, as well as the experience of most people, 


have centered attention upon the simple rudiments of administrative 


justice. First is the necessity for the publication of needed in- 
formation on administrative law and procedure. Second is the 
conviction that, while the right and scope of court review should 
be defined, they must be rested upon sound definitions of ad- 
ministrative process and procedure itself. Third is the recognition 


judicial work. * * * The evils resulting from this confusion of principles are 
insidious and far-reaching. * * * Pressures and influences properly enough 
directed toward officers responsible for formulating and administering policy 
constitute an unwholesome atmosphere in which to adjudicate private rights. 
But the mixed duties of the commissions render escape from these subversive 
influences impossible. Furthermore, the same men are obliged to serve both 
as prosecutors and as judges. This not only undermines judicial fairness; it 
weakens public confidence in that fairness. Commission decisions affecting 
private rights and conduct lie under the suspicion of being rationalizations 
of the preliminary findings which the Commission, in the réle of prosecutor, 
presented to itself.” A complete and drastic program of separation was posed. 
The proposal was (pp. 41-42) that regular agencies should “be divided into an 
administrative section and a judicial section. * * * The judicial section * * * 
would be wholly independent. * * * Its members would be appointed by the 
President with the approval of the Senate for long, staggered terms and would 
be removable only for causes stated in the statute. * * * The administrative 
section * * * would formulate rules, initiate action, investigate complaints. 
* * * Tt would of course do all the purely administrative or sublegislative 
work now done by the commissions—in short all the work which is not 
essentially judicial in nature. The judicial section would sit as an impartial, 
independent body to make decisions affecting the public interest and private 
rights. * * * This proposed plan * * * guarantees the complete independence 
and neutrality for that part of the work which must be performed after the 
manner of a court.” See the special studies and more detailed explanations 
and recommendations which were transmitted to Congress as a part of the 
report at pages 207-210, 215-219, 222-223, 230-239. 

2 Administrative Procedure in Government Agencies—Report of the Com- 
mittee on Administrative Procedure, Appointed by the Attorney General, at 
the Request of the President, to Investigate the Need for Procedural Reform 
in Various Administrative Tribunals and to Suggest Improvements Therein, 
S. Doc. 8, 77th Cong. Ist sess., pp. 251-252. While these studies were in 
progress, the President vetoed the Walter-Logan Bill in part, at least, because 
of a desire to await the final report of the Committee. House Doc. No. 986, 
76th Cong., 3d Sess., December 18, 1940. 
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that there are two principal types of administrative action—(1) 
the administrative making, issuance, and enforcement of regulations 
of general applicability and (2) the administrative adjudication of 
specific cases. Recognition of rights of appearance and of limita- 
tions upon the exercise of compulsory administrative process and 
investigations are essential, but subordinate. Each of the two 
principal types of administrative action calls for a simple definition 
of rights and procedures respecting hearings and decisions, with 
provision for the separation of prosecuting and deciding functions. 
Fourth is the growing awareness that administrative “sanctions”— 
that is, the penalties or remedies which non-judicial agencies im- 
pose or dispense—require definition and some ameliorations of the 
in terrorem incidents of licensing. 

The American Bar Association, during the past decade, has 
been active.’ In 1941 the Association adopted a declaration of 
principles as to federal legislation on the subject. For the past 





8 The first substantial recommendation of the Special Committee on Ad- 
ministrative Law was the presentation of a measure for the establishment of a 
federal administrative court (see 8. 1835, 73d Cong. lst Sess.; 8. 3676, 75th 
Cong. 3d Sess.; 58 A.B.A. Rep. 203, 426 [1933]; 59 A.B.A. Rep. 539 [1934]; 
60 A.B.A. Rep. 136 [1935]; 61 A.B.A. Rep. 220, 233, 721 [1936]), which was 
succeeded by the legislative proposal known generally as the Walter-Logan 
Bill, passed by Congress, and vetoed by the President (62 A.B.A. Rep. 262, 281, 
790 [1937]; 63 A.B.A. Rep. 155, 333 [1938]; 65 A.B.A. Rep. 215 [1940]; H.R. 
6324, 76th Cong. 3d Sess., House Doc. No. 986, 76th Cong. 3d Sess.; 66 A.B.A. 
Rep. 143-144 [1942]). Shortly thereafter the Committee on Administrative 
Procedure—appointed at the direction of the President of the United States 
and popularly known as the Attorney General’s Committee on Administrative 
Procedure—concluded its two-year study and made its final report (Sen. 
Doc. No. 8, 77th Cong. 1st Sess., 1941). 

4 “Resolved, That the House of Delegates hereby approves the following 
statement of principles which should be reflected in any bill enacted for the 
improvement of Federal administrative procedure: 

“(1) Completeness. A short but complete statement of the fundamentals 
of the whole administrative process, including clear declarations of policy; 

“(2) Rules and regulations. In connection with administrative regulations: 
(a) the specification of required types of administrative rules; (b) a statutory 
enumeration of methods of rule making to be adapted to different kinds of 
rules and situations and designed to secure the participation of all interested 
parties in the rule making process, including formal notice and public hearing 
if requested and practicable preliminary to the issuance of interpretative or 
substantive law rules; (c) a recognition of a right of petition in connection 
with the making and modification of rules, and (d) clear provision for 
judicial review both upon recognized principles of declaratory judgment or 
in cases of actual controversy. 

“(3) The adjudicatory system. In connection with administrative adjudica- 
tion: (a) The segregation of prosecuting and judicial functions in the ad- 
ministrative process; (b) a requirement that adjudication be expedited in 
order to secure the prompt relief of private parties; (c) a definition of the 
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three years it has had a Committee at work upon new studies of 
legislation.» Many drafts were prepared and circulated for com- 
ment and criticism. On February 28, 1944, the House of Delegates 
gave its unanimous approval to concrete proposals submitted by 
the Committee. The finally revised draft is designed primarily 


duties of officers who may preside at administrative hearings; (d) declared 
standards of fair and impartial procedure; (e) provision for the independent 
selection of administrative hearing officers, other than the heads of agencies, 
designed to secure their independence of judgment; (f) a statement of the 
applicability of the basic principles of evidence, together with a recognition 
of the right of cross examination; (g) provision that decisions shall be made 
by the administrative officers who heard the case in the first instance (subject 
to review by superior administrative officers), and that all deciding officers 
shall confine their consideration to the record, shall personally master the 
pertinent parts of the record, and shall not rely upon outside aid (other than 
clerical) in the performance of this function; and (h) adequate requirement 
of the making of findings and conclusions, and the statement of reasons for 
decisions. 

“The foregoing standards should be placed within a legislative framework 
which requires (a) adequate and specific notice in all cases, the simplification 
of responsive pleadings, and the availability of declaratory rulings in all cases 
of threatened action or controversy; (b) a statement of unmistakable au- 
thority for the informal disposition of uncontested cases, coupled with a 
requirement of formal procedures in all cases where private parties demand 
them; (c) the limitation of sanctions or penalties to those authorized by law; 
and (d) a clear statement of the procedure for judicial review and an ade- 
quate scope thereof, together with provisions which will simplify and decrease 
the cost of such review. 

“(d) General provisions. In connection with all administrative proceedings: 
(a) Provision for the proper delegation and decentralization of authority; 
a definitely stated right of appearance and representation of parties; and the 
simplification of the admission of attorneys or others to practice before 
administrative agencies and (b) appropriate limitations upon investigatory 
powers, the issuance of subpoenas, and administrative publicity. 

“(5) Exceptions. The exception of purely executive functions which do not 
lend themselves to formal procedures, such as lending, spending, national 
defense and similar types of governmental activity.” 

5 See 67 A.B.A. Rep. 226 (1942) and 68 A.B.A. Rep. 148 (1943). In August 
1943 the House of Delegates adopted the following resolutions: 

“(1) That the committee be authorized to prepare and submit, for the 
consideration and approval of the Board of Governors, proposals for general 
federal legislation respecting the basic problems and requisites of fair adminis- 
trative procedure; and (2) That the Committee be authorized, upon the 
approval of the foregoing general proposals, (a) to publicize the proposals 
and take all necessary steps to secure their consideration and adoption, and 
(b) within the scope of the general proposals as approved, to make special 
recommendations to congressional committees with reference to legislative 
action in connection with specific administrative agencies or powers as may 
arise.” 

* The House adopted the following three resolutions: 

“Resolved, That the draft of a Bill to Improve the Administration of Justice 
by Prescribing Fair Administrative Procedure submitted by the Committee on 
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to secure publicity of administrative law and procedure, to require 
that administrative hearings and decisions shall be conducted in 
such a manner as to preclude the secret reception of evidence or 
argument, to restate but not to expand the right of (and procedures 
for) judicial review, and to foster the foregoing by requiring an 
intra-agency segregation of deciding and prosecuting functions and 
functionaries. No attempt is made to require administrative hear- 
ings where Congress has not done so. Although agencies are con- 
fined to the scope of their authority, no attempt is made to limit 
existing administrative authority. In order to preclude the possi- 
bility that essential guarantees of the administrative process might 
be held to be impliedly repealed, the proposal is drawn in a form 
to restate the main outline of administrative procedure. However, 


Administrative Law be and is hereby approved, the Committee on Adminis- 
trative Law is authorized to seek its enactment into law by the Congress in 
substantially the form submitted, and that such sum or sums shall be 
appropriated out of the income or resources of the Association as may be 
needed for the use of such committee, by and with the approval of the Budget 
Committee and the Board of Governors.” 

“Resolved, That the Committee on Administrative Law should have the 
cooperation and assistance of the officers of the Association, the Board of 
Governors, the members of the House of Delegates, the Sections and Com- 
mittees, and the members of the Association, in its work of improving the 
administration of justice by providing fair administrative procedure in the 
federal administrative agencies, and in creating an informed public opinion 
upon its proposal to attain that objective; and Further Resolved, That 
the State and Local Bar Associations’ Delegates in the House of Delegates are 
urged to cooperate with the Committee on Administrative Law in seeking the 
coordinated aid and assistance of the state and local bar associations, their 
members, and the public, in the Association’s efforts to obtain the enactment 
of federal legislation to accomplish that objective.” 

“Resolved, That while the House of Delegates heartily supports the proposed 
Administrative Procedure Act as submitted by the Committee on Administra- 
tive Law and strongly urges its enactment by the Congress at the earliest 
practicable time in order to accomplish without delay the many substantial 
improvements which such a law would bring about, the Association at the 
same time adheres to and reaffirms its historic position in favor of a broad 
and adequate judicial review for the protection of the rights of persons and 
property when affected by quasi-judicial determinations made by fact-finding 
agencies; and the House of Delegates authorizes and directs that the Com- 
mittee on Administrative Law, along with its support of the bill now submitted, 
shall continue its studies and efforts to secure the enactment of other and 
additional measures for remedying administrative abuses, and particularly to 
formulate and support a suitable provision which, in addition to the grounds 
of judicial review provided for in the present bill, will assure a broader and 
more adequate judicial review. Further Resolved, That the Committee 
on Administrative Law shall from time to time report to the House of Dele- 
gates or the Board of Governors its further recommendations to carry out the 
above-stated purposes of this resolution.” 
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it excludes from its operation all war agencies. It sharply dis- 
tinguishes between rule making and administrative adjudication 
but, as stated, its hearing and decision requirements are not im- 
posed where Congress has not required an administrative hearing. 
In fact, even where Congress has required a hearing, the proposal 
does not apply if there is an existing subsequent right to a judicial 
trial de novo. It does not supersede or revise the judicial review 
accorded by the legislative courts such as the Customs Court, the 
Court of Customs and Patent Appeals, the Tax Court, or the 
Court of Claims. A more detailed explanation of the several pro- 
visions is to be found in the comments on the several sections and 
subsections of the revised draft. 

The following is a synopsis of the proposal: 

Sec. 1 defines agency (excluding war agencies or functions), 
rule or rule making, and order or adjudication. 

Sec. 2 provides for the publication of agency organization and 
procedure, and for either publication or public availability of 
rulings, orders, and releases. 

Sec. 3 provides for notice and procedure in the making of 
“substantive” regulations. 

Sec. 4 provides for notice and procedure in administrative adjudi- 
vation, and authorizes the issuance of declaratory orders. 

Sec. 5 provides for the appearance of parties, investigations, and 
subpeenas as matters ancillary to other types of administrative 
activity. 

Sec. 6 provides requirements for hearings in connection with 
rule making or adjudication in cases where Congress has required 
a hearing and there is no subsequent trial de novo in court. 

Sec. 7 provides for decisions in matters subject to Section 6. 

Sec. 8 limits penalties to authority conferred by law, prohibits 
denial of statutory benefits, and makes special provision for 
licensing sanctions. 

Sec. 9 restates existing rights of judicial review, with a specifica- 
tion of the categories of questions so reviewable. 

Sec. 10 provides for the “internal” segregation of administrative 
prosecuting and deciding functions. 

Sec. 11 contains provisions as to the construction and effect, 
including the effective date, of the proposal. 








PROPOSED 
FEDERAL ADMINISTRATIVE PROCEDURE ACT 


A BILL 


To Improve the Administration of Justice by Prescribing 
Fair Administrative Procedure 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, That this Act, 
divided into sections and subsections, may be cited as the “Ad- 
ministrative Procedure Act.” 


Sec. 1. DEFINITIONS.—“Agency” means each office, board, 
commission, independent establishment, authority, corporation, de- 
partment, bureau, division, institution, service, administration, or 
other unit of the Federal Government other than Congress, the 
courts, or the governments of the possessions, territories or the 
District of Columbia, and means the highest or ultimate authority 
therein: Provided, however, that, except as to the requirements of 
section 2, there shall be excluded from the operation of this Act 
all agencies and functions which expire on or before the conclusion 
of the six month period following the termination of the present 
war. “Rule” means the written statement of any regulation, stand- 
ard, policy, interpretation, procedure, requirement, or other writing 
issued or utilized by any agency, of general applicability and de- 
signed to implement, interpret, or state the law or policy adminis- 
tered by, or the organization and procedure of, any agency; and 
“rule making” means the administrative procedure for the formu- 
lation of a rule. “Adjudication” means the administrative pro- 
cedure of any agency, and “order” means its disposition or judg- 
ment (whether or not affirmative, negative, or declaratory in 
form), in a particular instance other than rule making and without 
distinction between licensing and other forms of administrative 
action or authority. 


Sec. 2. PUBLIC INFORMATION.—Except to the extent 
that there is directly involved any military, naval, or diplomatic 
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function of the United States requiring secrecy in the public 
interest— 

(a) Rules.—Every agency shall separately state and currently 


publish rules containing (1) descriptions of its internal and field 
organization together with the general course and method by which 


‘each type of matter directly affecting private parties is channeled 


and determined, (2) substantive regulations authorized by law and 
adopted by the agency, as well as any statements of general policy 
or interpretations framed by the agency and of general public appli- 
cation, and (3) the nature and requirements of all formal or in- 
formal procedures available to private parties, including forms and 
instructions as to the scope and contents of all papers, reports, or 
examinations. 

(b) Rulings and orders.—Every agency shall preserve and pub- 
lish or make available to public inspection all rulings on questions 
of law and all opinions rendered or orders issued in the course of 
adjudication, except to the extent (1) required by rule for good 
cause and expressly authorized by law to be held confidential or (2) 
relating to the internal management of the agency and not directly 
affecting the rights of, or procedures available to, the public. 

(c) Releases.—Except to the extent that their contents are in- 
cluded in the materials issued or made available pursuant to sub- 
sections (a) and (b) of this section, every agency shall, either prior 
to or upon issuance, file with (or, in the case of any agency not 
located at the national capital, register and mail to) the Division 
of the Federal Register all other releases intended for general public 
information or of general application or effect; and the Division 
shall preserve and make all such filings available to public inspec- 
tion in the same manner as documents published in the Federal 
Register. No agency shall, directly or indirectly, issue publicity 
reflecting adversely upon any person, product, commodity, security, 
private activity, or enterprise otherwise than by issuance of the 
full texts of authorized public documents, impartial summaries of 
the positions of all parties to any controversy, or the issuance of 
legal notice of public proceedings within its jurisdiction. Upon 
proper request matters of official record shall be made available to 
all interested persons except personal data, information required 
by law to be held confidential, or, for good cause found and upon 
published rule, other specified classes of information. 
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Sec. 3. RULE MAKING.—Except to the extent that there is 
directly involved any military, naval, or diplomatic function of the 
United States— 

(a) Notice.—Every agency shall publish general notice of pro- 
posed rule making including (1) a statement of the time, place, and 
nature of public rule making procedures, (2) reference to the author- 
ity under which the rule is proposed, and (3) a description of the 
subjects and issues involved: Provided, however, that this subsec- 
tion shall apply only to substantive rules, shall not be mandatory 
as to interpretative rules, general statements of policy, or rules of 
agency organization or administrative procedure, and shall not 
apply in cases in which notice is impracticable because of un- 
avoidable lack of time or other emergency. 





(b) Procedures.—In all cases in which notice of rule making is 
required pursuant to subsection (a) of this section, the agency shall 
afford interested parties an adequate opportunity, reflected in its 
published rules of procedure, to participate in the formulation of 
the proposed rule or rules through (1) submission of written data 
or views, (2) attendance at conferences or consultations, or (3) 
presentation of facts or argument at informal hearings. Parties 
unable to be present shall be entitled as of right to submit written 
data or arguments. All relevant matter presented shall be recorded 
or summarized and given full consideration by the agency. The 
reasons and conclusions of the agency shall be published upon the 
issuance or rejection of the rules or proposals involved. Agencies 
are authorized to adopt procedures in addition to those required by 
this section, including the promulgation of rules sufficiently in 
advance of their effective date to permit the submission of criticisms 
or data by interested parties and consideration and revision or 
suspension of the rules by the agency. Nothing in this section shall 
be held to limit or repeal additional requirements imposed by law. 
In place of the foregoing provisions of this subsection, in all cases 
in which rules are required by statute to be issued only after a hear- 
ing the full hearing and decision requirements of sections 6 and 7 
shall apply. 

(c) Petitions—Every agency authorized to issue rules shall 
accord any interested person the right to petition for the issuance, 
amendment, or rescission of any rule in conformity with adequate 
published procedures for the submission and prompt consideration 
and disposition of such requests. 
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Sec. 4. ADJUDICATION.—In every administrative adjudica- 
tion in which the rights, duties, obligations, privileges, benefits, or 
other legal relations of any person are required by statute to be 
determined only after opportunity for an administrative hearing 
(except to the extent that there is directly involved any matter sub- 
ject to a subsequent trial of the law and the facts de novo in any 
court) — 

(a) Notice.—In cases in which the agency is the moving party 
it shall give due and adequate notice in writing specifying (1) the 
time, place, and nature of relevant administrative proceedings, (2) 
the particular legal authority and jurisdiction under which the pro- 
posed proceeding is to be had, and (3) the matters of fact and law 
in issue. In instances in which private persons are the moving 
parties, the agency or other respondents shall give prompt notice 
of averments, claims, or issues controverted in fact or law. The 
statement of issues of fact in the language of statutory standards 
delegating general authority or jurisdiction to the agency involved 
shall not be compliance with this subsection. 

(b) Procedure.—The agency shall afford all interested parties 
the right and benefit of fair procedure for the settlement or adjudi- 
cation of all relevant issues through (1) an adequate opportunity 
for the informal submission and full consideration of facts, claims, 
argument, offers of settlement, or proposals of adjustment and (2) 
thereafter, to the extent that the parties are unable to so determine 
any controversy by consent, full hearing and decision in conformity 
with sections 6 and 7. In cases in which determinations rest upon 
physical inspections or tests, opportunity for fair and adequate 
retest or veinspection by superior officers shall be provided, and 
thereafter hearing and decision in compliance with sections 6 and 7 
shall be made available to the parties. In all instances in which 
statutes authorize and unavoidable limitations of time or other sub- 
stantial factors are found to require summary action (whether of an 
emergency character or whether preliminary, intermediate, or final, 
and including the issuance of stop orders or their equivalents), no 
action so taken shall be lawful unless opportunity for informal con- 
ference with the agency or with responsible officers thereof shall 
first have been made available for the prompt adjustment or other 
fair disposition by consent of all relevant issues of law or fact; 
and no summary action so taken shall be lawful unless within a 
reasonable time thereafter the parties shall have been afforded an 
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adequate opportunity for hearing and decision in accordance with 
sections 6 and 7. 

(c) Declaratory orders.—Every agency shall make and issue 
declaratory orders to terminate a controversy or to remove un- 
certainty as to the validity or application of any administrative 
authority, rule, or order with the same effect and subject to the 
same judicial review as in the case of other rules or orders of the 
agency: Provided, however, that such orders shall be issued only 
upon the petition of a proper party, in conformity with the notice 
and procedure required by this section, and to the extent that the 
agency is authorized by statute to issue orders after administra- 
tive hearing. 


Sec. 5. ANCILLARY MATTERS.—In connection with any 
administrative rule making, adjudication, investigation, or other 
proceeding or authority— 

(a) Appearance.—Except as otherwise provided by sections 6 
and 7, every agency shall accord every person subject to ad- 
ministrative authority and every party or intervenor (including 
individuals, partnerships, corporations, associations, or public or 
private agencies or organizations of any character) in any ad- 
ministrative proceeding or in connection with any administrative 
authority the right at all reasonable times to appear in person 
or by counsel before it and its officers or employees, and shall afford 
such parties so appearing every reasonable opportunity and facility 
for negotiation, information, adjustment, or formal or informal 
determination of any issue, request, or controversy. Every person 
personally appearing or summoned in any administrative pro- 
ceeding shall be freely accorded the right to be accompanied and 
advised by counsel. Every person subject to administrative author- 
ity or party to any administrative proceeding shall be entitled to 
a prompt determination of any matter within the jurisdiction of 
any agency. In fixing the times and places for formal or informal 
proceedings due regard shall be had for the convenience and neces- 
sity of the parties or their representatives. In any case subject 
to section 4 (except financial reorganizations) in which an ad- 
ministrative license or permission is required by law and due 
request is made therefor but no final administrative action is taken 
such license or permission shall be deemed granted in full to the 
extent of the authority of the agency unless the agency shall within 
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sixty days of such application have set the matter for formal pro- 
ceedings required by this Act. 

(b) Investigations.—No agency shall issue process, make inspec- 
tions, require reports, or otherwise exercise investigative powers 
except (1) as expressly authorized by law, (2) within its juris- 
diction, (3) where substantially necessary to its operations, (4) 
through its regularly authorized representatives, (5) without dis- 
turbing rights of personal privacy, and (6) in such manner as not 
to interfere with private occupation or enterprise beyond the re- 
quirements of adequate law enforcement. The exercise of such 
powers or use of information so acquired for the effectuation of 
purposes, powers, or policies of any other agency or person shall be 
unlawful except as expressly authorized by statute. 

(c) Subpenas.—Every agency shall issue subpenas authorized 
by law to private parties upon request and, as may be required by 
its general rules of procedure, upon a simple statement of the 
general relevance and reasonable scope of the testimony or other 
evidence so sought. The names of witnesses and the purpose and 
nature of the evidence so sought shall not be made available to 
agency prosecutors or investigators. Upon contest of the validity 
of any administrative subpena or upon the attempted enforcement 
thereof, the court shall determine all questions of law raised by the 
parties, including the authority or jurisdiction of the agency in law 
or fact, and shall enforce (by the issuance of a judicial order 
requiring the future production of evidence under penalty of pun- 
ishment for contempt in case of contumacious failure to do so) or 
refuse to enforce such subpena accordingly. 

(d) Denials—Every agency shall give prompt notice of the 
denial, in whole or in part, of any application, petition, or other 
request of any private party. Such notice shall be accompanied 
by a statement of the grounds for such denial and any further 
administrative procedures available to such party. 








Sec. 6. HEARINGS.—No administrative procedure shall satisfy 
the requirement of a full hearing pursuant to sections 3 or 4 unless— 

(a) Presiding officers.——The case shall be heard (1) by the 
ultimate authority of the agency or (2) by one or more subordinate 
hearing officers designated by the agency from members of the board 
or body which comprises the highest authority therein, state repre- 
sentatives authorized by statute to preside at the taking of evidence, 
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or examiners appointed as provided herein. In the event hearing 
or deciding officers are no longer in office or are unavailable because 
of death, illness, or suspension, other such officers may be substi- 
tuted in the sound discretion of the agency at any stage of pro- 
ceedings required by this section and section 7. 

The functions of all hearing officers, as well as of those participat- 
ing in decisions in conformity with section 7, shall be conducted 
in an impartial manner, in accord with the requirements of this 
Act, with due regard for the rights of all parties as well as the facts 
and the law, and consistent with the orderly and prompt dispatch 
of proceedings. Such officers, except to the extent required for the 
disposition of ex parte matters authorized by law, shall not engage 
in interviews with, or receive evidence or argument from, any party 
directly or indirectly except upon opportunity for all other parties 
to be present and in accord with the public procedures authorized 
by this section and section 7. Copies of all communications with 
such officers shall be served upon all the parties. Upon the filing of a 
timely affidavit of personal bias or disqualification or conduct con- 
trary to law of any such officer at any stage of proceedings, the 
agency or another such officer, after hearing the facts, shall make 
findings, conclusions, and a decision as to such disqualification which 
shall become a part of the record in the case and be reviewable in 
conformity with section 9 and subsection (c) of section 7. 

Subject to the civil service and other laws insofar as not incon- 
sistent with the provisions of this Act, there shall be appointed 
for each agency as many duly qualified and competent examiners as 
may from time to time be necessary for the hearing or decision of 
cases, who shall perform no other duties, shall be removable only 
after hearing and for good cause shown, and shall receive a fixed 
salary not subject to change except that the Civil Service Commis- 
sion shall survey and adjust examiners’ salaries within minimum 
and maximum limits of $3000 and $9000, respectively, in order to 
assure adequacy and uniformity in accordance with the nature and 
importance of the duties performed. Agencies occasionally or tem- 
porarily insufficiently staffed may borrow examiners from other 
agencies upon application to, and selection and designation by, the 
Civil Service Commission. 

(b) Hearing powers.—Officers presiding at hearings shall have 
power, in accordance with the published rules of the agency, to 
(1) administer oaths and affirmations, (2) issue such subpenas as 
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may be authorized by law, (3) rule upon offers of proof and receive 
relevant oral or documentary evidence, (4) take or cause depositions 
to be taken whenever the ends of justice would be served thereby, 
(5) regulate the course of the hearing or the conduct of the parties, 
(6) hold informal conferences for the settlement or simplification of 
the issues by consent of the parties, (7) dispose of procedural mo- 
tions, requests for adjournment, and similar matters, and (8) make 
or participate in decisions in conformity with section 7. 

(c) Evidence.—The principles of relevancy, materiality, proba- 
tive force, and substantiality as recognized in judicial proceedings 
of an equitable nature shall govern the proof, decision, and ad- 
ministrative or judicial review of all questions of fact. The char- 
acter and conduct of every person or enterprise shall be pre- 
sumed lawful until the contrary shall have been shown by com- 
petent evidence. Whenever the burden of proof is upon private 
parties to show right or entitlement to privileges, permits, bene- 
fits, or statutory exceptions their competent evidence (other than 
opinions or conclusions) to that effect shall be presumed true unless 
discredited or contradicted by other competent evidence. Every 
party shall have the right of cross examination and the submission 
of rebuttal evidence in open hearing except that any agency may 
adopt procedures for the disposition of contested matters in whole 
or in part upon the submission of sworn statements or written evi- 
dence subject to opportunity for such cross-examination or rebuttal. 
The taking of official notice beyond the proof adduced in con- 
formity with this section shall be unlawful unless of a matter of 
generally recognized or scientific fact of established character and 
unless the parties shall both be notified (either upon the record or 
in reports, findings, or decisions) of the specific matters so noticed 
and accorded an adequate opportunity to show the contrary by evi- 
dence. No sanction, prohibition, or requirement shall be imposed or 
grant, permission, or benefit withheld in whole or in part except 
upon evidence which on the whole record is competent, credible, and 
substantial. 

(d) Record.—The transcript of testimony adduced and ex- 
hibits admitted in conformity with this section, together with all 
pleadings, exceptions, motions, requests, and papers filed by the 
parties, other than separately presented briefs or arguments of law, 
shall constitute the complete and exclusive record and be made 
available to all the parties. 
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Sec. 7. DECISIONS.—In all cases in which an administrative 
hearing is required to be conducted in conformity with section 6— 

(a) Initial submission.—At the conclusion of the reception of 
evidence, the officer or officers who presided shali afford the parties 
adequate opportunity for the submission of briefs, proposed find- 
ings and conclusions, and oral argument for consideration in pre- 
paring an initial decision in conformity with this section or, where 
subordinate officers preside, an intermediate report. 

(b) Report or decision.—After the initial submission pursuant 
to subsection (a) of this section, (1) with or without first certify- 
ing to the agency any unusually novel or difficult questions of law 
for instructions, the subordinate officer or officers who heard the 
evidence shall find all the relevant facts and enter an appropriate 
order, award, judgment or other form of determination or (2) the 
agency, upon the petition of all the private parties or upon its own 
motion or by general rule, shall require the entire record certified 
to it for initial decision. Whenever subordinate officers so render 
initial decisions and in the absence (within such reasonable time as 
it may prescribe by general rule) of either an appeal to the agency 
(upon such specification of errors as it may require by general rule) 
or review upon the agency’s own motion and specification of issues, 
such decisions shall without further proceedings become final deter- 
minations and be effective, enforcible, and subject to judicial re- 
view pursuant to section 9 to the same extent and in the same 
manner as though duly heard, decided, and entered by the agency 
itself. Whenever the agency either responds to questions of law 
certified by subordinate hearing officers for instructions or makes 
the initial decision, an intermediate report of specific recommended 
findings of fact and conclusions of law upon all relevant issues pre- 
sented by the whole record shall be made and issued by the officer 
or officers who presided at the taking of evidence; and thereupon the 
agency shall afford all parties reasonable opportunity for the sub- 
mission of briefs, exceptions, proposed findings or conclusions, and 
oral argument before it upon the basis of such report and any 
further specification of issues it may indicate. 

(c) Administrative review.—Upon appeal to the agency from 
the initial decisions of subordinate officers or the review thereof 
on its own motion, the agency shall (1) afford the parties due notice 
of the specific issues to be reviewed, (2) provide an adequate 
opportunity for the presentation of briefs, proposed findings and 
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conclusions, and oral argument by the parties, and (3) affirm, 
reverse, modify, remand, or set aside in whole or in part such 
decision: Provided, however, that the failure of the parties to seek, 
or of the agency to require, such review shall not affect the right 
of judicial review pursuant to section 9. 

(d) Consideration of cases.—All issues of fact shall be con- 
sidered and determined exclusively upon the record required to be 
made in conformity with section 6. In the formulation and sub- 
mission of intermediate reports or in the decision of any case 
initially or upon review of decisions of subordinate officers, all 
hearing, deciding, or reviewing officers shall personally consider 
the whole or such parts of the record as are cited by the parties, 
with no other aid than that of clerks or assistants who perform no 
other duties; and no such officer, clerk, or assistant shall consult 
with or receive oral or written comment, advice, data, or recom- 
mendations respecting any such case from other officers or em- 
ployees of the agency or from third parties. 

(e) Findings and opinions.—Al] final decisions and determina- 
tions, whether of subordinate officers or initially or upon review by 
the ultimate authority within the agency, shall be stated in writing 
and accompanied by a statement of reasons, findings of fact, and 
conclusions of law upon all relevant issues raised including matters 
of administrative discretion as well as of law or fact. The findings 
and conclusions shall encompass all relevant facts of record and 
shall themselves be relevant to, and adequately support, the deci- 
sion and order or award entered. 

(f) Service.—All administrative findings, conclusions, opinions 
or statements of reasons, rules, or orders required to be made in 
conformity with this section shall be served upon all the parties 
and intervenors or other participants in the proceeding as well as 
upon all persons whose attempted intervention or participation has 
been denied and all interested persons who request in writing to be 
so notified. 


Sec. 8. PENALTIES AND BENEFITS.—Whether the chal- 
lenged act is that of one or more officers or agencies, under one 
or more statutes or other grants of authority, or exercised through 
a combination of functions or procedures— 

(a) Limitation—Any sanction, penalty, prohibition, remedy, 
relief, assistance, license, permit or other requirement, grant or 
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permission imposed or dispensed by any agency subject to this 
Act shall be unlawful to the extent that it is in excess of adminis- 
trative authority or withholds privileges or benefits in derogation 
of private right. No agency shall impose penalties, forbid or 
require action, or provide remedies not both specified by statute 
and expressly delegated to such agency by law. 

(b) Rules.—The limitations, requirements, or prohibitions im- 
posed by any rule shall not exceed the scope of the statutory 
authority of the issuing agency; and no rule shall withhold, in 
whole or in part, permissions, privileges, relief, benefits, or remedies 
in derogation of law or statutory entitlement. The administration 
of, procedures prescribed by, enforcement conducted pursuant to, 
and sanctions or penalties made applicable in any rule shall be 
subject to this Act. 

(c) Orders.—No administrative order required to be made in 
conformity with section 4 or otherwise adjudicating legal rela- 
tions shall either (1) prohibit conduct, require action, authorize 
the seizure or destruction of property, assess damages, or impose 
monetary or other penalties in excess of authority expressly con- 
ferred by statute or (2) withhold in whole or part moneys, benefits, 
assistance, remedies, relief, or permissions, or be made subject to 
terms and conditions or limitations not expressly authorized by 
law, in any case in which a showing of right or statutory entitle- 
ment thereto is made. 

(d) Licenses.—In addition to the requirements of subsection (c) 
of this section, no license (including permit, certificate, approval, 
registration, charter, membership, or other form of permission) 
shall be required by any agency unless expressly authorized by 
statute or, when so required, shall in whole or in part be denied 
or withdrawn, revoked, annulled, or suspended in any case in which 
entitlement thereto is shown. Except in cases of clearly demon- 
strated wilfulness or those in which public health, morals, or safety 
require otherwise, no withdrawal of any license or other form of 
official permission shall be lawful unless, prior to the institution 
of administrative proceedings therefor, any facts or conduct of 
which the agency has notice and which may warrant such with- 
drawal shall have been called to the attention of the licensee or 
permittee in writing and such person shall have been accorded a 
reasonable opportunity to demonstrate or achieve compliance with 
all lawful requirements. No such license or permission with refer- 
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ence to any business, occupation, or activity of a continuing nature 
shall expire, in any case in which the holder thereof has made due 
and timely application for a renewal or a new license or permission, 
until such application shall have been finally determined by the 
agency concerned. 

(e) Retroactivity—No rule or order shall be retroactive or 
effective prior to its publication or service, unless such effect is both 
authorized by law and required for good cause. Such required publi- 
cation or service shall precede for a reasonable time the effective 
date of the rule or order. 


Sec. 9. JUDICIAL REVIEW.—Except to the extent that there 
is directly involved any matter subject to a subsequent trial de novo 
or judicial review in any legislative court— 

(a) Right of review.—Any party adversely affected by any 
administrative action, rule, or order within the purview of this 
Act or otherwise presenting any issue of law shall be entitled 
to judicial review thereof in accordance with this section; and every 
reviewing court, acting pursuant to this section, shall have plenary 
authority to render such decision and grant such relief as right and 
justice may demand in full conformity with this Act and all other 
applicable law. 

(b) Form of action.—In addition to judicial review incident 
to proceedings for any form of criminal or civil enforcement of 
administrative rules, orders, or process, the form of proceeding for 
judicial review shall be any special statutory review proceeding 
relevant to the subject matter or, in the absence or inadequacy 
thereof, any applicable form of legal action including actions for 
declaratory judgments or writs of injunction or habeas corpus. Any 
party adversely affected or threatened to be so affected may, through 
declaratory judgment procedure with or without prior resort to the 
issuing agency, secure a judicial declaration of rights respecting 
the validity or application of any administrative act, rule, or order. 
Any action for judicial review may be brought against one or more 
of the following: (1) the agency in its official title at the time of the 
filing of the proceeding, by service upon its highest officer or any 
member of the body comprising its highest authority, (2) the officer 
who is the head of, or one or more of the officers comprising the 
highest authority in, the agency, or (3) any one or more officers 
enforcing or authorized to enforce the act, rule, or order involved. 








20 FEDERAL ADMINISTRATIVE PROCEDURE 


(c) Courts and venue.—The review guaranteed by this section 
may be had upon application to the courts named in statutes spe- 
cially providing for judicial review or, in the absence or inadequacy 
thereof, to any court of competent jurisdiction. Whenever a court 
shall hold that it is without jurisdiction on the ground that applica- 
tion should have been made to some other court, it shall transmit 
the pleadings and other papers to a court of competent jurisdiction 
which shall, after permitting any necessary amendments, thereupon 
proceed as in other cases and as though the proceeding had originally 
been filed therein. In any case in which applications for such re- 
view are filed, timely amendment shall be permitted to state addi- 
tional or subsequent facts and seek additional remedies or relief. 
Any court having jurisdiction of any part of any controversy re- 
garding any administrative action, rule, or order shall have full 
jurisdiction over all issues in such controversy, with authority to 
grant all pertinent relief, notwithstanding that some other court 
may have jurisdiction of some of the issues or parties. 

(d) Reviewable acts.—Any rule shall be reviewable as provided 
in this section upon its judicial or administrative application or 
threatened application to any person, situation, or subject; and, 
whether or not declaratory or negative in form or substance, any 
administrative act or order directing action, assessing penalties, 
prohibiting conduct, affecting rights or property, or denying in 
whole or in part claimed rights, remedies, privileges, permissions, 
moneys, or benefits under the Constitution, statutes, or other law of 
the land, except in matters expressly committed by law to absolute 
executive discretion, shall be subject to review pursuant to this 
section: Provided, however, that only final actions, rules or orders, 
or those for which there is no other adequate judicial remedy (in- 
cluding the neglect, failure, or refusal of any agency to act upon 
any application for a rule, order, permission, or the amendment or 
modification thereof, within the time prescribed by law or within a 
reasonable time), shall be subject to such review; any preliminary 
or intermediate act or order not directly reviewable shall be subject 
to review upon the review of final acts, rules, or orders; and any 
action, rule, or order shall be final for purposes of the review guar- 
anteed by this section notwithstanding that no petition for rehear- 
ing, reconsideration, reopening, or declaratory order has been pre- 
sented to or ruled upon by the agency involved. 

(e) Interim relief.—Unless the agency of its own motion or on 
request shall, as hereby authorized, postpone the effective date of 
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any action, rule or order pending judicial review, every reviewing 
court, and every court to which a case may be taken on appeal from, 
or upon application for certiorari or other writ to, a reviewing court, 
shall have full authority to issue all necessary and appropriate 
writs, restraining or stay orders, or preliminary or temporary in- 
junctions, mandatory or otherwise, required in the judgment of such 
court to preserve the status or rights of the parties pending full 
review and determination as provided in this section; and any such 
court shall postpone the effective date of any administrative action, 
rule, or order to the extent necessary to accord the parties a fair 
opportunity for judicial review of any substantial question of law. 
Whenever any legal right, privilege, immunity, permission, relief, or 
benefit expires or is denied, withdrawn, or withheld, in whole or 
in part, statutes conferring administrative authority in the premises 
shall be construed, to the extent that such courts so order, to grant 
or extend the relief requested so far as necessary to preserve the 
status of the parties or permit just determination and full relief 
pursuant to this section. 

(f) Scope of review.—With reference to any action or the ap- 
plication, threatened application, or terms of any rule or order and 
notwithstanding the form of the proceeding or whether brought by 
private parties for review or by public officers or others for en- 
forcement, the reviewing court shall consider and decide, so far as 
necessary to its decision and where raised by the parties, all relevant 
questions of law arising upon the whole record or such parts thereof 
as may be cited by any of the parties. Upon such review, the court 
shall hold unlawful such act or set aside such application, rule, 
order, or any administrative finding or conclusion made, sanction 
or requirement imposed, or permission or benefit withheld to the 
extent that it finds them (1) arbitrary or capricious; (2) contrary 
to constitutional right, power, privilege, or immunity; (3) in excess 
of statutory authority, jurisdiction, or limitations or short of statu- 
tory right, grant, privilege, or benefit; (4) made or issued without 
due observance of procedures required by law; (5) unsupported by 
competent, material, and substantial evidence, upon the whole 
record as reviewed by the court, in any case in which the action, 
rule, or order is required by statute to be taken, made, or issued 
after administrative hearing, or (6) unwarranted by the facts to the 
extent that the facts in any case are subject to trial de novo by the 
reviewing court. 
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(g) Appeals.—The judgments of original courts of review shall 
be appealable in accordance with existing provisions of law and, in 
cases in which there is no appeal thereto as of right and probable 
ground appears that any person has been denied the full benefit of 
this Act, reviewable by the Supreme Court upon writs of certiorari. 

(h) Other provisions of law.—All provisions or additional re- 
quirements of law applicable to the judicial review of acts, rules, 
or orders generally or of particular agencies or subject matter, except 
as the same may be inconsistent with the provisions of this Act, 
shall remain valid and binding as shall all statutory provisions 
expressly precluding judicial review or prescribing a broader scope 
of review than that provided in this Act. 


Sec. 10. SEPARATION OF FUNCTIONS.—No proceed- 
ing, rule, or order subject to the requirements of sections 6 and 7 
shall be lawful unless with reference to that type of proceeding the 
agency involved shall have previously and completely delegated 
either to one or more of its responsible officers or to one or more of 
its members all investigative and prosecuting functions (over which 
the agency or its remaining membership shall thereafter have ex- 
ercised no control or supervision) and the officers or members so 
designated shall have had no part in the decision or review of such 
cases; and, in any agency in which the ultimate authority so subject 
to sections 6 and 7 is vested in one person, such individual shall 
wholly delegate such investigating and prosecuting functions to 
responsible officers and shall similarly delegate the hearing and 
initial decision of such cases to examiners or boards of examiners; 
Provided, however, that in any complaint or similar paper the 
agency may appear in name as the moving party; and nothing in 
this section shall be taken to prevent the supervision, consideration, 
or acceptance of settlements or adjustments by hearing or deciding 
officers. Every general delegation and separation of functions re- 
quired of any agency by this section shall be specifically provided 
in its rules published pursuant to section 2. 


Sec. 11. CONSTRUCTION AND EFFECT.—Nothing in 
this Act shall be held to diminish the constitutional rights of any 
person; and, except as otherwise expressly authorized or required 
by law, all rules, requirements, limitations, rights, privileges, and 
precedents relating to evidence or procedure shall apply equally to 
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public officers or agencies and private parties. If any provision of 
this Act or the application thereof is held invalid, the remainder 
of this Act or other applications of such provision shall not be 
affected. Every agency is hereby granted all necessary authority to 
comply with the requirements of this Act; and no subsequent legisla- 
tion shall be held to supersede or modify the provisions of this Act 
unless such legislation shall do so expressly and by reference to the 
provisions of this Act so affected. This Act shall take effect three 
months after its approval: Provided, however, that sections 6 and 7 
shall take effect six months after such approval, the requirement 
of the selection of examiners through Civil Service shall not become 
effective until one year after the termination of the present war, 
and no procedural requirement of this Act shall be mandatory as 
to any administrative proceeding formally initiated or completed 
prior to the effective date of such requirement. 








COMMENTS ON PROVISIONS OF PROPOSED 
STATUTE 


COMMENT ON SECTION 1.—The term “agency” is defined 
substantially as in the Federal Reports Act of 1942 (Public No. 831, 
77th Cong. 2d Sess., December 24, 1942), the Federal Register Act 
(Sec. 4, 49 Stat. 500, 44 U.S.C. 304), and the Federal Register 
Regulations (1 C.F.R. 2.1(b), as revised by 6 F.R. 4397). 

The exemption of war agencies and functions is deemed necessary 
for obvious reasons. Furthermore, since it would take at least a 
year for any adequate proposal to be placed in operation (see sec- 
tion 11 infra), probably no substantial gain would be made in any 
event by the attempt to apply the proposal to war agencies. There 
seems to be no reason, however, why war agencies should not be 
required to publish the materials required by section 2, since the 
simple publication of the procedure and policies of war agencies, 
or as to war functions, would undoubtedly aid in the prosecution of 
the war by informing the public. 

It should be noted that the definition of agencies does not mean 
that all acts of such agencies are subject to the procedural require- 
ments of the draft. The definition of agency is merely a preliminary 
device for inclusion and exclusion. If an agency is subject to the 
proposal, nevertheless it is subject thereto only to the extent that 
acts, rules, or orders are defined and not further excluded in the 
following sections and subsections. 

The definition of rule making and rule follows essentially the 
definitions of the Federal Register Act (Secs. 5(a) and 11(a), 49 
Stat. 500, 44 U.S.C. 305(a) and 311 (a)), in which the essential 
language is “general applicability and legal effect.”” The reason for 
the sharp distinction between rule making and adjudication is that 
they are the two main types of administrative justice (see the 
Final Report, Attorney General’s Committee on Administrative 
Procedure, Senate Document No. 8, 77th Cong. 1st Sess., 1941, pp. 
1-2, 5, and chs. IV, V, and VI, hereinafter referred to as “Final 
Report, Attorney General’s Committee” with page references). At 
the same time, the procedure of rule making differs from adjudica- 
tion in essential respects, notably the requirement of a hearing as 
to the facts. “Adjudication” has not been defined generally in 
statutes, except by implication or reference to particular subjects 
and orders. However, since there are only two basic types of ad- 
ministrative justice—rule making and adjudication—the words 
“other than rule making” serve to emphasize the essential distinction. 


COMMENT ON SECTION 2.—The provisions of Section 2, 
requiring publicity of administrative rules and orders, are designed 
to effectuate the unanimously agreed conclusion of the Attorney 
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General’s Committee to the effect that “an important and far- 
reaching defect in the field of administrative law has been a simple 
lack of adequate public information concerning its substance and 
procedure,” in which connection the Committee also pointed out 
that the Federal Register and Code of Federal Regulations statutes 
“did not provide affirmatively for the making of needed types of 
rules or for the issuance of other forms of information. * * * A 
primary legislative need, therefore, is a definite recognition, first, of 
the various kinds or forms of information which ought to be avail- 
able and, second, of the authority and duty of agencies to issue such 
information” (Final Report, pp. 25-26, and see also pp. 123-124). 

The introductory exception, which eliminates the publication re- 
quirement as to military or diplomatic matters requiring secrecy in 
the public interest, relates to functions rather than agencies because 
the State, War, and Navy departments all exercise functions—such 
as the passport or claim work of the State Department—which 
affect the public generally and of which the public should have 
information. 

Comment on subsection (a) of Section 2.—This subsection 
states the kinds of rules agencies shall state or publish. The Final 
Report of the Attorney General’s Committee at pages 26-28 lists 
them as the types of rules which “agencies should be authorized 
and directed to make and issue * * * as * * * appropriate to the 
agency’s functions”; and the Committee also emphasized that the 
three types of information should be separately stated and their 
publication kept current. The Special Committee on Administrative 
Law of the American Bar Association has recently pointed out the 
continued and even greater present need for such publication (68 
A.B.A. Rep. 249 (1943), and the Administrative Law Committee of 
the Federal Bar Association has also emphasized the need. Section 
2(a), however, does not require the making of substantive or inter- 
pretative rules or statements of policy. As desirable as such a 
mandatory requirement undoubtedly is, in view of the difficulty of 
foreseeing all contingencies and of framing any provision which 
would take account of the varying time required for the formula- 
tion of different substantive (and interpretative or policy stating) 
rules it is felt that only the publication of agency organization and 
procedures should be made mandatory. But, to the extent that rules 
of substance, policy, or interpretation are framed by any agency, 
publication should be required. 

Comment on subsection (b) of Section 2.—Section 2(b) re- 
quires that rulings and orders either be published or otherwise made 
available to public inspection. Since rulings and orders made in 
the course of adjudication of particular cases are one of the 
principal sources of administrative law, it is obviously necessary 
that they be published or made available to public inspection. 
The essential nature and value of this type of material were empha- 
sized by the Attorney General’s Committee at pages 29-30 of its 
Final Report. 
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Comment on subsection (c) of Section 2.—Section 2(c) pro- 
vides for making all other generally applicable “releases” subject 
to public inspection. Agency releases, particularly “processed” 
statements, are an important source of administrative information. 
Ordinarily these are not published, and distribution is limited. “The 
mimeograph has superseded the Federal Register, and the Office 
of War Information has attempted to limit both the output of 
processed information and the maintenance of mailing lists” (Re- 
port, Special Committee on Administrative Law, American Bar 
Association, 1943, 68 A.B.A. Rep. 250). Since this information is 
an important source of administrative policy, the requirement of a 
central depository where such releases may be subject to public 
inspection is both simple and necessary. The provision makes com- 
plete a system for the availability of administrative information 
inaugurated by the Federal Register Act. 

The provisions limiting agency publicity and authorizing the 
issuance of other information embody simple requirements of 
obvious merit and utility. The prohibition of injurious publicity 
apart from formal procedures and orders will withdraw official 
privilege to issue harmful statements. The recognition that other 
matters of official record shall be made available to interested 
persons will ease the tasks of innumerable private persons and 
organizations. 


COMMENT ON SECTION 3.—The introductory exception 
to this section, which eliminates military or diplomatic functions 
from the rule making requirements of the section, is designed to re- 
lieve military, naval, and diplomatic agencies from the simple 
requirements of the following subsections. Very few rules are issued 
by such agencies and, if issued, are subject to the requirements of 
publication contained in section 2 unless of a type “requiring secrecy 
in the public interest.” 

Comment on subsection (a) of Section 3.—Public rule making 
procedures “are likely to be diffused and of little real value either 
to the participating parties or to the agency, unless their subject 
matter is indicated in advance. * * * In principle, therefore, each 
agency should be obliged to announce with the greatest possible 
definiteness the matters to be discussed in rule-making proceedings” 
(Final Report, Attorney General’s Committee, p. 108). Subsection 
(a) requires notice only in the making of substantive rules and 
then only where not impracticable because of limitations of time 
or other emergency, and lists the types of information to be con- 
tained in such notices. The limitation of the notice requirement is 
significant, because upon it depends the requirement of procedures 
contained in subsection (b) which follows. The reason for the ex- 
clusion of rules of organization, procedure, interpretation, and 
policy is three-fold: First, it is desired to encourage the making 
of such rules. Secondly, those types of rules vary so greatly in 
their contents and the occasion for their issuance that it seems wise 
to leave the matter of notice and public procedures to the discretion 
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of the agencies concerned. Thirdly, the provision for petitions con- 
tained in subsection (c) affords an opportunity for private parties 
to secure a reconsideration of such rules when issued. Another 
reason, which might be added, is that “interpretative” rules—as 
merely interpretations of statutory provisions—are subject to 
plenary judicial review, whereas “substantive” rules involve a 
maximum of administrative discretion. 

Comment on subsection (b) of Section 3.—This subsection, 
which provides for public rule making procedures, applies only to 
the type of rules for which notice is required by subsection (a) 
above—that is, substantive rules, which involve true administrative 
legislation. As to that type of rules, moreover, it leaves agencies 
free to choose from the several common types of informal public 
rule making procedures, the simplest of which is to permit inter- 
ested persons to submit written views or data, except where Con- 
gress has required that rules be issued only upon a hearing. In 
the latter case, the hearing and decision procedures of section 6 
and 7 necessarily are to apply. Thus, the provision does not extend 
present requirements except to require agencies, in the issuance of 
substantive rules, to permit at least the submission of written views 
or suggestions. This minimum requirement is based upon the 
premise stated as follows by the Attorney General’s Committee 
(Final Report, pp. 101-103): “An administrative agency * * * is 
not ordinarily a representative body. * * * Its deliberations are 
not carried on in public and its members are not subject to direct 
political controls as are legislators. * * * Its knowledge is rarely 
complete, and it must always learn the * * * viewpoints of those 
whom its regulations will affect. * * * (Public) participation * * * 
in the rule-making process is essential in order to permit adminis- 
trative agencies to inform themselves and to afford safeguards to 
private interests. It may be accomplished by oral or written com- 
munication and consultation; by specially summoned conferences; 
by advisory committees; or by hearings.” It should be noted that 
no requirement of formal administrative hearing is imposed except 
where Congress has by statute required that rules be issued upon 
hearing. 

Comment on subsection (c) of Section 3.—Few agencies have 
regular procedures whereby private parties may secure a recon- 
sideration of rules issued, or request the making of rules or amend- 
ments thereto. Subsection (c) requires agencies to set up procedures 
for the reception and consideration of the requests of private parties 
for the making, modification, or rescission of rules. Both the 
majority and minority of the Attorney General’s Committee pro- 
posed that such a provision be included in legislation (Final Report, 
pp. 195, 230) and no objections were made thereto during the 
Senate hearings on the proposals (Hearings, Administrative Pro- 
cedure, on 8S. 674, S. 675, and 8S. 918, Subcommittee of Senate 
Judiciary Committee, 1941, 77th Cong. 1 Sess., p. 1386). 
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COMMENT ON SECTION 4.—Section 4 defines generally 
the procedure for the administrative adjudication of particular 
cases. The introductory double exception to section 4 on adjudica- 
tion removes from the operation of sections 4, 6, and 7 all ad- 
ministrative procedures in which Congress has not required rules or 
orders to be made upon a hearing, and all matters subject to a 
subsequent trial of the law and the facts de novo in any court. 
(Section 6, respecting administrative hearings, applies only where 
there is a “requirement of a hearing’; and section 7, on decisions, 
applies only in “cases in which an administrative hearing is required 
to be conducted in conformity with section 6.” It should be noted 
that section 3 also applies sections 6 and 7 to rule making in cases 
in which Congress has by statute required rules to be made upon 
hearing.) Of the two introductory exceptions to section 4, that 
limiting the application of the sections to those cases in which 
statutes require a hearing is the more significant, because thereby 
are excluded the great mass of administrative routine as well as 
pensions, claims, and a variety of similar matters in which Congress 
has intentionally or traditionally refrained from requiring an ad- 
ministrative hearing. The second exception (of matters subject to 
a subsequent trial of the law and the facts de novo in any court) 
rules out such matters as the tax functions of the Bureau of 
Internal Revenue (which are triable de novo in the Tax Court), 
the administration of the customs laws (triable de novo in the 
customs courts), the work of the Patent Office (since judicial 
proceedings may be brought to try out the right to a patent), and 
subjects which might lead to claims determinable subsequently in 
the Court of Claims. The second exception also exempts ad- 
ministrative reparation orders assessing damages, such as are 
issued by the Interstate Commerce Commission and the Secretary 
of Agriculture, since such orders are subject to trial de novo in 
court upon attempted enforcement. It also exempts contract and 
property matters triable in the courts. There should be no disposi- 
tion to force the holding of administrative hearings where Congress 
has not already so provided because, as pointed out below in 
connection with judicial review, the established law permits a trial 
de novo of the facts in all cases of adjudications (but not rule 
making) in which statutes do not require an administrative hearing. 
There is no great reason for the application of the proposal to 
administrative hearings as to subjects triable de novo in the courts, 
moreover, because in those instances—although the administrative 
procedure may in some instances shift the burden of proof—the 
parties have a right to ultimate full judicial process. 

Comment on subsection (a) of Section 4.—This subsection 
specifies the requirements as to notice of administrative proceed- 
ings looking to adjudication. Since section 4, and thereby sections 
6 and 7 relating to hearings and decisions, applies only where 
statutes require a hearing, notice of hearing is an obvious and in- 
dispensable requisite. The only purpose of subsection (a) is to 
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require adequate notice, because “a * * * prerequisite to fair 
formal proceedings is that when formal action is begun, the parties 
should be fully apprised of the subject-matter and issues involved. 
Notice * * * must fairly indicate what the respondent is to meet. 
* * * Room remains for considerable improvement in the notice 
practices of many agencies” (Final Report, Attorney General’s 
Committee, p. 63). The second sentence requiring a statement of 
controverted issues is essential because of the general lack of 
requirement for responsive pleadings in administrative proceedings; 
without such provision moving parties do not know what issues 
are controverted. The last sentence, providing that notice in the 
language of statutory standards shall be insufficient, is deemed 
essential because, while Congress may validly confer administrative 
authority to agencies in the broadest possible terms, it is manifestly 
unfair to couch notices in specific cases in those same general words 
which are meant to cover a whole field of regulation—for, when 
notices are so written, they convey no more than that a party is 
summoned to answer under a designated law or jurisdictional 
statute without indication as to what it is that the agency feels 
contravenes the statutory provision. 

Comment on subsection (b) of Section 4.—Subsection (b) 
provides for formal administrative adjudicatory proceedings but 
also requires agencies to recognize that, even where formal hearing 
and decision procedures are available to parties, the agencies and 
the parties are authorized to undertake the informal settlement 
of cases in whole or part before undertaking the more formal 
hearing procedure. Some agencies either neglect or preclude in- 
formal procedures, although now even courts through pre-trial pro- 
ceedings dispose of much of their business in that fashion. There 
is even more reason to do so in the administrative process, for 
“informal procedures constitute the vast bulk of administrative 
adjudication and are truly the lifeblood of the administrative 
process” (Final Report, Attorney General’s Committee, p. 35). 
The statutory recognition of such informal methods, and their ap- 
plication to inspections and summary proceedings, will both 
strengthen the administrative arm and serve to advise private 
parties that they may legitimately attempt to dispose of cases at 
least in part through conferences, agreements, or stipulations. It 
should be noted that the precise nature of informal procedures is 
left to development by the agencies themselves. 

Comment on subsection (c) of Section 4.—Courts, particularly 
state courts, have long recognized the validity of declaratory 
judgment procedures; but the administrative process has been slow 
to adopt such procedures. Subsection (c) provides for the making 
of declaratory orders upon petition of a proper party. The Attorney 
General’s Committee strongly recommended that the declaratory 
ruling be made a part of the administrative process and subject to 
judicial review (Final Report, pp. 6, 30-33). The only controversy 
is as to whether the giving of such rulings should be discretionary 
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with the agency involved, on the ground that otherwise agencies 
would be required to make rulings where the facts are not estab- 
lished and thus be forced to operate “in vacuo.” The answer is that, 
just as courts do in connection with judicial declaratory judgment 
applications, administrative agencies may properly refuse to render 
a declaratory order where the facts are not established. Even in 
courts, and whether or not the case involves administrative agencies, 
“the declaratory judgment is limited by the facts of the case” and 
the courts “cannot enter advisory judgments upon hypothetical 
facts.” Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 
etc., 137 F 2d 176, 180 (CCA 5, 1943). To leave the issuance of 
declaratory orders to the discretion of agencies would simply result 
in a refusal to make them, either because agencies might feel it 
more convenient not to do so or because they might not favor the 
necessary result in specific cases. The purpose of declaratory judg- 
ments and declaratory orders is to provide a method whereby 
private parties, when threatened with a definite situation such as 
the application of a rule or statute, may secure a declaration of 
rights and thereby settle the matter prior to incurring criminal 
or other penalties—a result devoutly to be fostered for the benefit 
of the public, the parties, and the administrative process. 


COMMENT ON SECTION 5.—The provisions of section 5 
are designed to recognize and provide the basic rule for the several 
types of matters which may be ancillary or subsidiary to rule 
making, adjudication, or other administrative powers and pro- 
ceedings. They are largely self explanatory and of obvious 
application. 

Comment on subsection (a) of Section 5.—The main clause of 
this subsection recognizes the right of parties to appear before 
administrative agencies and be accorded facilities for the negotia- 
tion or settlement of any matter within the jurisdiction of the 
agency; and it is thus designed to inform both the uninitiated 
administrator and the unfamiliar party of the right of appearance, 
thereby precluding either administrators or parties from the view 
that interviews and negotiations must be handled through favored 
representatives or as a discretionary dispensation. The second 
sentence is a recognition that, in the administrative process, the 
right to counsel shall be accorded as of right just as recognized 
by the Bill of Rights in connection with the judicial process and 
as proposed by both majority and minority of the Attorney General’s 
Committee (Final Report, pp. 193, 219). 

The remainder of the subsection is designed to do what is 
possible to remedy the notorious delays in the administrative 
process, since “expedition in the disposition of cases is commonly 
a major objective of the administrative process” (Final Report, 
Attorney General’s Committee, pp. 327 et seq.). It provides that 
formal procedures shall be promptly set and concluded, and makes 
essential provision for cases in which licenses are required by law 
but administrative agencies fail to act. 
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Comment on subsection (b) of Section 5.—Many statutes 
conferring administrative powers contain authorization to conduct 
investigations, but the same statutes rarely include language in- 
dicating that such investigations must be confined to the juris- 
diction and purposes of the agency to which the authority is dele- 
gated. Subsection (b) states the established limitations. Although 
scattered precedents hold that such investigative powers are 
necessarily so confined, since otherwise delegations would be un- 
restrained and therefore unconstitutional, the basic rule should be 
included in any administrative procedure statute in order to inform 
all concerned. 

Comment on subsection (c) of Section 5.—Statutory pro- 
visions conferring administrative subpena powers are usually 
cryptic and incomplete. They confer powers, but say nothing of 
the conditions of issuance or the rights of private parties. Sub- 
section (c) is designed to (1) assure that private parties as well as 
agencies shall have a right to such subpenas, which is an in- 
dispensable requisite to fair procedure since if the private party 
does not have the benefit of compulsory process he may not be 
able to secure witnesses or evidence while the agency can have 
such process for its own purposes, (2) limit the showing required 
of private parties so that they may not be required to disclose their 
entire case for the benefit of agency prosecutors, and (3) recognize 
that a private party may contest the validity of an administrative 
subpena issued against him prior to incurring penalties for dis- 
obedience, since otherwise parties may in effect be deprived of all 
opportunity to contest the search or seizure involved. The “hap- 
hazard” and often unfair methods of issuance of administrative 
subpenas were recognized in the Final Report of the Attorney 
General’s Committee (pp. 124-125, 414-415). 

Comment on subsection (d) of Section 5.—Subsection (d) 
calls for prompt notice of denial of applications, and is designed 
to require notice not only of action but of any further administrative 
remedies available to private parties. 


COMMENT ON SECTION 6.—As stated in the comment 
to section 4, the provisions of Section 6 respecting hearings are not 
designed to require hearings where Congress has not already done so 
by statute. 

Comment on subsection (a) of Section 6.—This subsection, 
which provides for subordinate hearing officers and their functions, 
is designed to replace the elaborate and lengthy proposals of the At- 
torney General’s Committee for the creation of a new and special 
office to approve “hearing commissioners” authorized to preside at 
administrative hearings (Final Report; pp. 196-198, 221-223 and 
237-239). It is felt that the same, or better, results may be achieved 
by utilizing the Civil Service System and by stating the nature of 
the duties of hearing and deciding officers. Indeed, definite ad- 
vantages are secured because the title “examiner” has already 
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become established, the Civil Service System need not be dupli- 
cated, and examiners will be accorded a more nearly independent 
status if they are given tenure for good behavior rather than a 
definite and limited term. It should be noted that section 11, infra, 
postpones the effective date of the Civil Service requirements of 
this subsection until one year after the termination of the present 
war. 

Comment on subsection (b) of Section 6.—The statement of 
the powers of administrative hearing officers is designed to secure 
that responsibility and status which the Attorney General’s Com- 
mittee stressed as essential (Final Report, pp. 43-53 particularly at 
pp. 45-46 and 50). 

Comment on subsection (c) of Section 6.—No attempt is 
made to require the application of the so-called “common law” or 
“jury trial” rules of evidence in administrative hearings. “The ab- 
sence of a jury and the technical subject matter with which agencies 
often deal, all weigh heavily against a requirement that administra- 
tive agencies observe what is known as the ‘common law rules’ of 
evidence for jury trials” (Final Report, Attorney General’s Com- 
mittee, p. 70). As a matter of fact, those rules are no longer ap- 
plicable in judicial trials, at least in trials in equity or before a 
court sitting without a jury. On the other hand, where private 
parties have the burden of proof, or seek to adduce evidence or 
establish defenses, agencies often require precisely that conformity 
with technical and outmoded rules of proof. Some recognizable rule, 
therefore, should be adopted for both private parties and government 
agencies. That some rule is necessary is evident from the fact that 
courts require administrative action to be supported by “substantial 
evidence.” As a result, “although administrative agencies may be 
freed from the observance of strict common law rules of evidence for 
jury trials, it is erroneous to suppose that agencies do not * * * 
observe some ‘rules of evidence,” regulations of some agencies 
“embody extensive rules governing the modes of proving * * * 
crucial issues,” and the Attorney General’s Committee “found no 
general pattern of departure from the basic principles of evidence 
among administrative agencies” (Final Report, p. 70). Accordingly, 
the specification in subsection (c) of the “principles * * * recog- 
nized in judicial proceedings of an equitable nature,” would seem 
to afford a sound and simple basis for administrative hearings. 
Indeed, the equity rules of evidence were required by statute for 
the Board of Tax Appeals (Sec. 1111, Internal Revenue Code) and 
non-jury rules obtaining in federal courts have been voluntarily 
adopted by the Federal Communications Commission (Rule 1.211, 
Rules of Practice and Procedure). The subsection does not require 
any “rule” but recognition of the “principles of relevancy, ma- 
teriality, probative force, and substantiality.” 

The second and third sentences, relating to presumptions and 
burden of proof, are designed to preclude a situation where, when 
private parties are under burden to show entitlement pursuant to 
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statutes conferring rights or privileges, an administrative agency 
may sit mute, offer no evidence, and still be in a position to deny 
applications and ignore uncontradicted evidence upon the theory 
that it has absolute discretion to judge “credibility.” If, in such 
cases, agencies have evidence contradicting the showing of private 
parties, they should produce it; for only in that fashion may a 
record be made upon which the real situation will be brought into 
the open and the parties accorded an opportunity to combat any 
evidence against them. 

The provision of the fourth sentence for rights of cross examina- 
tion and rebuttal is in keeping with the recognition of those rights 
by the Attorney General’s Committee (Final Report, pp. 69-70). 

The rule of official notice stated in the fifth sentence is that 
recommended by the Attorney General’s Committee, particularly 
the safeguard that parties be apprised of matters so noticed and 
accorded an “opportunity for reopening of the hearing in order to 
allow the parties to come forward to meet the facts intended to be 
noticed” (Final Report, pp. 71-73). 

The final sentence, requiring administrative action to be sup- 
ported by competent, credible and substantial evidence on the 
whole record, is intended to require that the principles of evidence 
be followed in making decisions as well as in making the adminis- 
trative record. It ties in the evidence requirement with decisions 
(required to be made in conformity with section 7) as well as with 
hearings (required to be conducted in accordance with section 6). 

Comment on subsection (d) of Section 6.—This subsection 
provides that administrative hearings shall be reduced to a record, 
and made available to all parties. The statement of the exclusive- 
ness of the record of the administrative hearing is a necessary 
recognition that upon it, and no other evidence, the further ad- 
ministrative proceedings must be had, the final administrative de- 
cision made, and judicial review be confined. Unless the record is 
so recognized as exclusive, the purpose and value of the hearing 
is rendered almost nil, for it is only the record that informs the 
parties of the evidence for or against them. 


COMMENT ON SECTION 7.—This section, relating to 
decisions, like section 6, relating to hearings, applies only in cases 
included within the scope of section 4—that is, cases in which 
both a hearing is required by statute and there is no trial de novo 
subsequently in any court. It is thus limited in its coverage to 
those instances in which Congress has required an administrative 
hearing—and hence has assumed that fair decision procedures will 
be followed—and in which the parties have no subsequent oppor- 
tunity to try out their whole case in court. 

Comment on subsection (a) of Section 7.—This subsection 
contains nothing more than a statement of current practice to 
submit briefs, proposed findings and conclusions, and oral argu- 
ment to the officer or officers who presided at the reception of evi- 
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dence, for their consideration in preparing the intermediate report, 
now typical, or the initial decision authorized by subsection (b) 
which follows. 

Comment on subsection (b) of Section 7.—The Attorney 
General’s Committee recommended that the officer or officers who 
presided at the reception of evidence should not merely make 
recommendations to the agency for which they sat but should go 
further and make an initial decision binding upon the parties in 
the absence of administrative or judicial review (Final Report, pp. 
50-51). This subsection, however, leaves it to the agency to choose 
either in the individual case or in all cases whether the officer or 
officers who heard the evidence shall actually decide the case or 
merely make recommended findings and conclusions for the further 
consideration of the agency. Such a provision not only allows the 
agency a discretion to be adapted to different subjects or cases, but 
it does not require a sharp break with current practice. 

Comment on subsection (c) of Section 7.—This subsection is 
intended to do no more than provide for the administrative review 
of examiners’ decisions by the agency in cases in which, pursuant to 
subsection (b) above, the agency has permitted the presiding ex- 
aminers to make the initial decision. To that extent it accords with 
the conclusions of the Attorney General’s Committee (Final Report, 
pp. 51-52, 53). 

Comment on subsection (d) of Section 7.—This subsection 
requires that findings and decisions be made by the agency or by 
subordinate deciding officers upon the exclusive record of the hear- 
ing (see subsection (d) of section 6) without the ex parte inter- 
vention of agency prosecutors or third parties. The provision ac- 
cords with the views of the Attorney General’s Committee: “Like 
judges * * * each agency head may find it useful to have attached 
to his office one or more clerks. * * * But these assistants should 
be aides and not substitutes. The heads of the agency should do 
personally what the heads purport to do. * * * Review should be 
given by the officials charged with the responsibility for it, and the 
review so given should include a personal mastery of at least the 
portions of the records embraced within the exceptions. * * * If 
the agency head * * * does review a case, he must assume the 
burden of personal decision” (Final Report, pp. 52-53). 

Comment on subsection (e) of Section 7.—Subsection (e) 
deals with the form and content of final decisions and determina- 
tions. The requirement of written findings and conclusions, 
coupled with a statement of reasons, is indispensably necessary so 
far as administrative agencies undertake to make decisions upon 
the record of a hearing. The Attorney General’s Committee pointed 
out the desirability of written opinions or statements of reasons 
(Final Report, pp. 29-30). To the suggestion that agencies should 
not be required to render decisions in all cases, the short answer 
would seem to be that such agencies need not render the usual 
elaborate administrative opinion but may utilize the brief state- 
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ments or even a single sentence so often issued by courts in cases 
in which the question is simple or governed by prior decisions. 
The subsection restates the rule that findings and conclusions must 
be based upon the relevant facts of record and themselves support 
the order or award entered. It is also designed to require ad- 
ministrative agencies to determine not merely whether they have 
power but whether and why, upon the facts, their discretion should 
be exercised; such a requirement is illustrated in the decision of 
the Supreme Court that when an agency determines only “the dry 
legal question of its power” it fails to determine “whether in 
employing that power the policies of the Act [involved] would be 
enforced” (Phelps Dodge Corp. v. Labor Board, 313 US. 177, 
194-197 (1941)). 

Comment on subsection (f) of Section 7.—This subsection, 
requiring service of administrative findings and orders upon parties 
and intervenors in any proceeding, provides also for service upon 
persons denied participation or requesting notification. The latter 
requirement is warranted because of the country-wide jurisdiction 
of administrative agencies, the general effect of their decisions, 
and the fact that interested persons may be so far removed from 
the place of hearing or decision as to be placed under unnecessary 
difficulty to secure information as to the findings and results of a 
given case. Since agencies usually mimeograph their findings and 
decisions and since the published volumes of their reports do not 
appear immediately (sometimes not for years), such a provision 
will not be burdensome and will be most helpful. Most agencies, 
in fact, follow such a requirement in practice. 


COMMENT ON SECTION 8.—The provisions of section 8 
relate to the field of administrative “sanctions”—that is, the penal- 
ties imposed or remedies and benefits granted by administrative 
agencies. The introductory clause is designed to include the situa- 
tion arising when a combination of agencies or authorities is 
involved. 

Comment on subsection (a) of Section 8.—This provision, 
limiting administratively imposed requirements to the authority 
expressly granted and forbidding the withholding of benefits or privi- 
leges in derogation of private right, is designed to afford statutory 
recognition for the basic rule of law embodied in scattered judicial 
decisions, and to emphasize the unlawfulness of the so-called “extra- 
legal” sanctions sometimes attempted by administrative agencies. 
The creation of penalties or benefits is exclusively the province of 
Congress as is the determination of statutory rights or privileges; ad- 
ministrative agencies should not attempt to enlarge upon the one or 
diminish the other. The practical situation sometimes existing is that 
there is no method whereby extra-legal sanctions may be reached and 
prevented. The foregoing subsection, however, will not only afford a 
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rule of law as to sanctions and benefits but it will withdraw any 
claimed official privilege to impose extra-legal sanctions. 

Comment on subsection (b) of Section 8.—Subsection (b) 
applies to administrative rules the basic limitation of subsection 
(a). The second sentence, dealing with the operation of rules, is 
designed to assure that administrative procedures or sanctions pre- 
scribed by rule shall not escape the procedural requirements of the 
proposed act. 

Comment on subsection (c) of Section 8.—Subsection (c) 
applies the basic limitation of subsection (a) to administrative 
orders made in the course of administrative adjudication. 

Comment on subsection (d) of Section 8.—Additional limi- 
tations as to licensing are specified in subsection (d). The first 
sentence requires that the severe burdens of licenses shall not be 
required or imposed by administrative agencies unless expressly 
authorized by Congress; and, by prohibiting the denial of licenses 
where right thereto is shown, removes the grant of licenses from 
any claim of absolute administrative discretion. The second sen- 
tence is designed to preclude the withdrawal of licenses, except in 
cases of wilfulness or the stated cases of urgency, without affording 
the licensee an opportunity for the correction of conduct questioned 
by the agency. Similar provisions are now contained in the banking 
statutes, except that the latter provide in addition that stated 
periods of time—sometimes more than one period of warning— 
shall elapse prior to the revocation of the equivalent of licenses 
(Banking Act of 1933, Sees. 20, 30, and 31, 48 Stat. 162, as amended, 
12 U.S.C. 377, 77, and 71a; Federal Reserve Act. Sec. 13, 38 Stat. 
251, as amended, 12 U.S.C. 347; R.S. 5144, as amended, 12 U.S.C. 
61). The third sentence automatically extends a license in any case 
in which the licensee has made timely application for renewal but 
the granting agency fails to act prior to the expiration of the 
existing license. A similar provision is contained in the licensing 
procedure act of the State of Ohio (Act of June 3, 1943, Sec. 1 
amending Sec. 154-67 of the General Code. Amended Substitute 
Senate Bill No. 36). 

Comments on subsection (e) of Section 8.—Subsection (e) 
is designed to place limitations upon the retroactive operation of 
rules or orders, whether such operation is designed as a penalty or 
for cause. 


COMMENT ON SECTION 9.—The introductory limitation 
upon the section respecting judicial review, by which there is ex- 
cluded any matter subject to a subsequent trial de novo or judicial 
review in any legislative court, is designed to prevent any claim 
that the section would affect the special review established over 
administrative agencies through the Customs Court, the Court of 
Customs and Patent Appeals, the Tax Court, or the Court of 
Claims. Congress has established those special “legislative” courts 
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to care for the problem of judicial review as to the functions within 
their jurisdiction, and there is therefore no disposition to supersede 
or revise their practice or their powers. 

Comment on subsection (a) of Section 9.—Subsection (a) is 
designed to state a right of review as to any question of law arising 
“within the purview of this Act” or any other “issue of law.” 
Except as categories of issues of law are enumerated in subsection 
(f{) below, no attempt is made to define issues of law. Judicial 
review is traditionally confined to such issues, and the provision 
makes no attempt to interfere with—or expand—the necessary 
authority of the courts. The phrase “any party adversely affected” 
is the language of many statutes, and leaves to the courts the 
determination of what parties are so affected. The provision thus 
accords with the findings of the Attorney General’s Committee: 
“There has been little question as to the propriety of judicial review 
of administrative adjudication” (Final Report, p. 75). “Questions 
of law * * * are subject to full review. * * * The question whether 
the administrative finding of fact rests on substantial evidence 
* * * is really a question of law” (p. 88). “Proposals to define 
the class of persons who can attack acts of administrative agencies 
in general are * * * futile because they can hardly go beyond the 
present generality of persons ‘aggrieved’ or ‘adversely affected’ ” 
(p. 85). It should be noted that the authority conferred upon 
courts to review is limited to “conformity with this Act and all 
other applicable law,” and that reviewable acts are further defined 
in subsection (d) below. 

Comment on subsection (b) of Section 9.—Subsection (b) 
states the types of available review proceedings. The first sentence 
states the general situation that methods of review are “of two 
kinds: (a) those contained in statutes and (b) those developed by 
the courts in the absence of legislation. * * * The nonstatutory 
remedies * * * are available * * * where the remedy provided by 
statute is not an adequate substitute or does not include the par- 
ticular situation involved” (Final Report, Attorney General’s Com- 
mittee, pp. 80-82). The second sentence is designed to assure that 
declaratory judgment procedure will not be held inapplicable to the 
administrative process. “While this proceeding has not yet been 
extensively used to bring Federal administrative action before the 
Federal courts, its potentialities are indicated by its wide use in 
other fields” (Final Report, Attorney General’s Committee, p. 81). 
In his letter accompanying the veto of the Logan-Walter bill, the 
Attorney General stated that “under the Declaratory Judgments 
Act of 1934, any person may now obtain a judgment as to the 
validity of * * * administrative rules, if he can show such an 
interest and present injury therefrom as to constitute a ‘case or 
controversy’” (House Doc. No. 986, 76th Cong. 3d Sess.). The 
third sentence adds to present law by permitting review actions 
against the agency by its official title. Since the agency is the real 
party in interest and is uniformly defended by public counsel, 
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action against the “nominal defendant” is “formal rather than 
substantial” and is thus “an anomalous relic of bygone modes of 
nee). (Moore Ice Cream Co. v. Rose, 289 US. 373, 378, 382 
1 ; 

Comment on subsection (c) of Section 9.—Subsection (c), 
relating to courts and venue, is designed merely to carry forward 
the basic rule stated in subsection (b), with the addition of pro- 
visions as to transfer of review proceedings, amendment, and 
generally to assure that the rights of parties will not be defeated 
by complicated court and venue provisions of law as pointed out 
by the Attorney General’s Committee (Final Report, pp. 92-95, 
201-202). 

Comment on subsection (d) of Section 9.—Subsection (d), 
defining reviewable acts, is designed also to negative any intention 
to make reviewable merely preliminary or procedural orders where 
there is a subsequent and adequate remedy at law available, as is 
presently the rule (Final Report, Attorney General’s Committee, 
pp. 85-86; Shields v. Utah Idaho Central Ry., 305 U.S. 177 (1938) ; 
Utah Fuel Co. v. Bituminous Coal Commission, 306 U.S. 56 (1939)). 
It should also be noted that the subsection exempts from review 
“matters expressly committed by law to absolute executive 
discretion.” 

Comment on subsection (e) of Section 9.—Subsection (e) 
deals with interim relief. The first sentence states the authority of 
courts respecting stay orders. “It is reasonable that an appellate 
court should be able to prevent injury to the parties or to the 
public resulting from the premature enforcement of a determination 
which may later be found to have been wrong. It has always been 
held, therefore, that as part of its traditional equipment for the 
administration of justice, a federal court can stay the enforcement 
of a judgment pending the outcome of an appeal” (Scripps-Howard 
Radio v. Comm’n, 316 US. 4, 9-10 (1942). It also directs the 
exercise of that authority where necessary. The second sentence 
authorizes courts to postpone the effective dates of administrative 
judgments or rules in cases in which, as by subjection to criminal 
penalties, parties could otherwise have no real opportunity to seek 
judicial review except at their peril. There is no reason why such 
a rule should not be recognized as to administrative agencies, since 
it is applied in the case of legislation of Congress itself. Cotting v. 
Kansas City Stockyards, 183 U.S. 79, 101-102; Ex parte Young, 
209 U.S. 123, 145, 147, 163; Wadley Southern Ry. v. Georgia, 235 
US. 651, 662; Chesapeake & Ohio Railway Co. v. Conley, 230 US. 
513, 521; St. L. I. M. & So. Ry. v. Williams, 251 US. 63, 65; 
Oklahoma Operating Company v. Love, 252 U.S. 331, 337; Western 
Union Telegraph Co. v. Richmond, 224 US. 160, 172; Reagan v. 
Farmers Loan & Trust Co. 154 US. 362, 395; United States v. 
Delaware & Hudson Co. 213 US. 366, 417; Wilcox v. Consolidated 
Gas Co. 212 US. 19. The provision is thus designed to remedy 
the technical impasse often pointed out by courts in cases in which 
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administrative agencies have refused to act: “No court can grant 
an applicant an authorization which the Commission has refused” 
(Scripps-Howard Radio v. Comm’n, supra, pp. 10, 14). Only by 
legislation can the courts be authorized to direct administrative 
action. The provision does not confer unlimited authority but 
empowers courts to act in such situations only “so far as necessary 
to preserve the status of the parties or permit just determination 
and full relief pursuant to this section.” 

Comment on subsection (f) of Section 9.—A restatement of 
the scope of review, as set forth in subsection (f), is obviously neces- 
sary lest the proposed statute be taken as limiting judicial review. 
“The objections to judicial review have been generally not to its 
availability but to its scope” (Final Report, Attorney General’s 
Committee, p. 80). The subsection does not attempt to expand the 
scope of judicial review, but at the same time care must be taken 
not to reduce it directly or by implication. Nor is it possible to 
specify all instances in which judicial review may operate. Sub- 
section (f), therefore, seeks merely to restate the several categories 
of questions of law subject to judicial review. Each category has 
been recognized (see Final Report, Attorney General’s Committee, 
pp. 87 et seq.). The several categories, constantly repeated by courts 
in the course of judicial decisions or opinions, were first established 
by the Supreme Court as the minimum requisite under the Consti- 
tution (Interstate Commerce Commission v. Illinois Cent. R. Co., 
215, U.S. 452, 470 (1910); Interstate Commerce Commission v. 
Union Pac. R. Co., 222 U.S. 541, 547 (1912)) and have also been 
carried into state practice in part at least as the result of the 
identical due process clauses of the Fourteenth Amendment, ap- 
plicable to the states, and the Fifth Amendment, applicable to the 
Federal government (New York & Queens Gas Co. v. McCall, 245 
US. 345, 348 (1917)). 

A further word of explanation may, perhaps, be required as to 
the language of the fifth category (administrative action unlawful 
if unsupported by competent, material and substantial evidence, 
upon the whole record as reviewed by the court, where by statute 
an administrative hearing is required). First, the words “upon the 
whole record” are designed simply to assure that the hearing— 
if one is required by statute—is truly a hearing. If agencies may 
look only to part of the record of a statutory hearing, and ignore 
other uncontroverted and uncontrovertible evidence, then obviously 
the hearing is a mere sham, the parties are put to a needless ex- 
pense in participating, and judicial review is nothing more than a 
form. The language does not, and is not intended to, deprive ad- 
ministrative agencies of authority to judge of the credibility of 
evidence or to appraise conflicting evidence. Secondly, the fifth 
category necessarily limits the substantial evidence rule to cases in 
which Congress has required an administrative hearing upon which 
the administrative record may be made. The sixth category ex- 
presses the correlative situation in which Congress has not provided 
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by statute for an administrative hearing and consequently any 
relevant facts must be presented de novo to original courts of re- 
view (see Kessler v. Strecker, 307 U.S. 22, 35 (1939). It should be 
noted that the sixth category, in accordance with the established 
rule, would permit trial de novo to establish the relevant facts as to 
the applicability of any rule and as to the propriety of adjudications 
where there is no statutory administrative hearing, but it does not 
attempt to state in what other instances evidence may be presented 
originally to courts of review since the latter subject is one which 
the courts themselves have not fully settled (see Final Report, 
Attorney General’s Committee, p. 87; Baltimore & O. R. Co. v. 
United States, 298 U.S. 349, 368, 372 (1936) ; St. Joseph Stock Yards 
Co. v. United States, 298 U.S. 38, 48 (1936); Morgan v. United 
States 298 U.S. 468, 476 (1936) ; Morgan v. United States, 304 U.S. 
1, 14 (1938) ; United States v. Idaho, 298 U.S. 105, 109 (1926) ). 

Comment on subsection (g) of Section 9.—Subsection (g) is 
designed to recognize that, “in accordance with existing provisions 
of law,” there may be appeals from original courts of review to 
higher courts; and that, where there is no appeal as of right to the 
Supreme Court, review may be had there upon certiorari. The sub- 
section, therefore, simply expresses the existing situation with the 
additional necessary recognition that denial of the “benefit of this 
Act” by original courts of review shall be ground for seeking 
certiorari. 

Comment on subsection (h) of Section 9.—Subsection (h) is 
a recognition that all other provisions of law relating to judicial 
review shall remain in force so far as not inconsistent with the 
proposal except, however, that, where Congress has either forbidden 
judicial review or has expressed a broader scope of review, special 
provisions to that effect shall prevail. A broader scope of review 
may be implied from some of the statutes (see Final Report, At- 
torney General’s Committee, p. 90). Judicial review has been for- 
bidden by Congress in few instances including, and perhaps limited 
to, decisions of the Administrator of Veteran’s Affairs (48 Stat. 9, 38 
U.S.C. 705; 54 Stat. 1193). 


COMMENT ON SECTION 10.—Section 10 is designed to 
achieve an “internal” segregation of deciding and prosecuting func- 
tions. The minority of the Attorney General’s Committee took the 
position that there should be a complete separation of functions— 
that is, that hearings should be held and decisions made by an 
administrative tribunal separate from the agency engaged in in- 
vestigations and prosecutions or by a court. (Final Report, pp. 
203-209). The majority, however, took the position that, while “a 
man who has buried himself in one side of an issue is disabled from 
bringing to its decision that dispassionate judgment which Anglo- 
American tradition demands of officials who decide questions” and 
the “commingling of functions of investigation or advocacy with 
the function of deciding are * * * plainly undesirable,” the situa- 
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tion could and should be remedied “by appropriate internal division 
of labor. * * * The problem is simply one of isolating those who 
engage in the activity. * * * Independent hearing (officers) in- 
sulated from all phases of a case other than hearing and deciding 
will * * * go far toward solving this problem at the level of the 
initial hearing provided the proper safeguards are established to 
assure the insulation. A similar result can be achieved at the level 
of final decision on review by the agency heads by permitting the 
views of the investigators and advocates to be presented only in 
open hearing where they can be known and met by those who 
may be adversely affected by them” (Final Report, pp. 55-57). 
In lieu of, and until Congress sees fit to provide, a greater degree 
of separation (on the model of the former Board of Tax Appeals, 
for example), section 10 proposes to make effective an “internal” 
separation of functions. The proposal includes the recommenda- 
tions of the Attorney General’s Committee with reference to 
agencies or departments headed by a single individual or cabinet 
officer except that the proposal does not preclude such individual 
head of an agency from reviewing the initial decisions of exami- 
ners or boards of examiners as the Attorney General’s Commit- 
tee suggested (Final Report, p. 53). The proviso authorizing pro- 
ceedings in the name of the agency as the moving party, and 
preserving the right of hearing or deciding officers to effect settle- 
ments, is designed to preclude interpretations of the principal por- 
tion of the section to prevent essential or desirable participations 
by the agency itself. The last sentence requires the essential pub- 
lication of the internal segregation provided by the whole section. 


COMMENT ON SECTION 11.—The concluding section of 
the proposal includes usual provisions respecting the construction 
and effect of the measure. The requirement that implied amend- 
ments shall be precluded is familiar in federal legislation. It should 
be noted, moreover, that the effective date of the proposal is post- 
poned for periods of time sufficient to afford agencies ample oppor- 
tunity to revise their practices as required; and the proposal is not 
to have retroactive effect as to proceedings “initiated or completed 
prior to the effective date” of any requirement. The postponement 
of the selection of examiners through Civil Service until a year 
following the termination of the war is designed to assure that 
returning service people may have an opportunity to compete in 
the selection of examiners. 











